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Gerry Lagerberg 
Partner 
PricewaterhouseCoopers LLP

Two years have passed since 
PricewaterhouseCoopers sponsored the 
School of International Arbitration’s 
pioneering research, “International Arbitration: 
Corporate attitudes and practices 2006”.  
We were delighted that those findings were 
shared around the world and facilitated 
informed debate between arbitration 
practitioners, academics and the users of 
arbitration, particularly those in the business 
and governmental communities.

In 2006, corporate counsel said that one of the 
principal advantages of International Arbitration 
was that it enabled parties to obtain recognition 
and enforcement of arbitral awards in most 
countries around the world. While enforcement 
is a last resort and not the norm, the existence 
of effective enforcement mechanisms 
underpinned the finding that International 
Arbitration is the preferred dispute resolution 
mechanism for international commercial and 
investment disputes. Having an effective 
dispute resolution mechanism is an important 
safeguard in a corporation’s decision to invest 
or do business internationally. Consequently, 
PricewaterhouseCoopers was keen to explore 
whether corporations’ perceptions of the 
effectiveness of enforcement was consistent 
with their experience.

We were therefore pleased to sponsor 
additional research by the School of 
International Arbitration, Queen Mary, 
University of London to obtain empirical and 
qualitative data into the perceptions and 
experience of corporations in enforcing 
arbitral awards and settling their disputes 
more generally, both before and after awards 
had been handed down. The research also 
gathered useful information on enforcement 
and settlement from arbitration institutions.

The findings from this research, which covers 
both commercial and investment treaty 
arbitration, confirms that International 
Arbitration is effective. With a small number  
of exceptions, the process works well and 
continues to have the support of its users.  
We expect these findings to be widely 
analysed and valued by the users and 
practitioners of International Arbitration.  
These findings should be useful as the 
arbitration market develops within an 
increasingly complex and global economic 
environment.

Finally, our thanks go to Professor Loukas 
Mistelis, Crina Baltag and Stavros Brekoulakis 
from the School of International Arbitration,  
to the distinguished practitioners who gave 
invaluable guidance on framing the questions 
and to the counsel at corporations and 
arbitration institutions around the world who 
gave their time and thoughts so generously 
and enthusiastically.

Professor Loukas Mistelis 
Director, School of International 
Arbitration 
Queen Mary, University  
of London

It is well established that International 
Arbitration is the dispute resolution method  
of choice for cross-border transactions and 
disputes relating to foreign direct investment. 
The bigger the amount in dispute, the more 
likely it is that the dispute will be referred to 
arbitration. Up to 2006, such statements would 
have been based exclusively on anecdotal 
evidence. That year, however, the School of 
International Arbitration at Queen Mary, 
University of London engaged in pioneering 
research into the attitudes and choices of 
major international corporations towards the 
resolution of international commercial disputes. 
That research provided the necessary 
empirical backbone to modern arbitration 
research, offered a bird’s eye view, tested 
perceptions and produced quantifiable data.

Much of the success of International 
Arbitration is, arguably, due to the 1958  
New York Convention on the Recognition and 
Enforcement of Foreign Arbitration Awards. 
The convention, now adopted by 142 states, 
simplifies and accelerates the enforcement  
of arbitral awards in an unprecedented way. 
On its 50th anniversary, we decided to 
explore two themes that go to the core but 
also beyond the remit of the convention:  
(a) perceptions and experiences associated 

with the enforcement of awards; and  
(b) settlement in the context of arbitration 
(before the first hearing, during the 
proceedings and even after the award was 
rendered). We also explored the impact on 
enforcement of the involvement of states as 
parties in arbitration and collected data from  
a wide range of arbitration institutions.

We have again focused on corporate views 
and all corporations involved are major 
players in their various sectors with 
experience in International Arbitration.  
We trust that this large independent statistical 
survey provides both quantifiable data as well 
as insights to this “esoteric area of law” and 
will be the new empirical baseline for many 
more empirical surveys to follow. This project 
would not have been possible without the 
generous and enthusiastic co-operation of the 
business community, which shared with us 
information that is not publicly available. 

We are also delighted to have been able to 
co-operate with PricewaterhouseCoopers  
on this occasion. We trust this co-operation 
will be on-going and fruitful. 
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Executive Summary
International Arbitration has long asserted  
its superiority over transnational litigation – 
not least when it comes to producing an end 
result. Through the 1958 New York Convention 
on the Recognition and Enforcement of 
Foreign Arbitral Awards, it claims to offer 
prevailing parties a better chance of obtaining 
enforcement of awards in most countries 
around the world. But does International 
Arbitration actually deliver?

Conducted over a six-month period, this study 
summarises data from 82 questionnaires and 
47 interviews. We surveyed major 
corporations that are users of arbitration 
services. Its key conclusions are:

International Arbitration remains •	
companies’ preferred dispute resolution 
mechanism for cross-border disputes

International Arbitration is effective  •	
in practice

when International Arbitration cases •	
proceed to enforcement, the process 
usually works effectively.

The first six sections of this study cover  
the alternative outcomes of International 
Arbitration. Sections 7 and 8 summarise  
the findings on arbitrations involving states 
and the views of the arbitration institutions 
respectively. 

Overview of International Arbitration

Significant support for arbitration

88% of the participating corporations  •	
have used arbitration

certain industries, such as insurance, •	
energy, oil and gas and shipping, use 
International Arbitration as a default 
resolution mechanism.

Corporate counsel are satisfied with 
International Arbitration

86% of the participating corporate counsel •	
said they are satisfied with International 
Arbitration

the enforceability of arbitral awards, the •	
flexibility of the procedure and the depth  
of expertise of arbitrators are seen as the 
major advantages of arbitration

the length of time and the costs of •	
International Arbitration are seen as  
the disadvantages.  

Outcome

Overwhelming majority of arbitration cases 
are successfully resolved

25% of cases are settled before an arbitral •	
award is rendered; 7% are settled at this 
stage with a subsequent award by consent

49% of cases end in voluntary compliance •	
with an arbitral award

11% of cases result in recognition and •	
enforcement proceedings

the remaining 8% of cases involved an •	
apparent settlement, or an arbitral award, 
but this was followed by litigation

overall, 92% of the arbitration disputes  •	
are successfully resolved at some stage 
through the arbitration proceedings.

Settlement before an arbitral award

Settlements most frequently occur before 
the first hearing

43% of the settlements involving the •	
participating corporations were reached 
before the first (usually procedural) hearing 
in the arbitration proceedings

settlement before the first hearing is more •	
likely in institutional rather than ad hoc 
proceedings. 

Strong desire to preserve business 
relationships 

In 27% of cases, the participating •	
corporations settled disputes in order  
to preserve business relationships

other factors influencing settlement were a •	
weak position in the case and a desire not 
to incur excessive time and costs before 
the dispute was resolved. 

Voluntary compliance

High degree of compliance with arbitral 
awards

84% of the participating corporate counsel •	
indicated that, in more than 76% of their 
arbitration proceedings, the non-prevailing 
party voluntarily complies with the arbitral 
award; in most cases, according to the 
interviews, compliance reaches 90% 

compliance is highest in the re-insurance, •	
pharmaceutical, shipping, aeronautics and 
oil and gas industries.

Settlement after arbitral award

Corporations often achieve settlement 
after arbitral awards

40% of the participating corporations have •	
negotiated a settlement after the arbitral 
award was rendered; this usually entailed  
a discount in return for prompt payment

almost one in five of the interviewed •	
corporations realised value from the claim 
or award by selling or assigning it.
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Corporations settle after the award to save 
time and costs

56% of the participating corporate counsel •	
who had negotiated a settlement after an 
award indicated that they did so in order to 
avoid the time or costs involved in embarking 
on recognition, enforcement and execution 
proceedings in a foreign jurisdiction

for 19% of the participating corporations, •	
maintaining a relationship with the non-
prevailing party was an important driver  
of a settlement.

Corporations get at least half the value  
of an award 

19% of the participating corporations were •	
content to settle their claim for between 
50% and 75% of the amount awarded by  
a tribunal

35% of the respondents achieved •	
settlements of more than 76% of the value 
of the award.

Enforcement

Most corporations are able to enforce 
arbitral awards within one year and  
usually recover more than 75% of the value 
of the award

57% of the participating corporations  •	
that had experienced recognition and 
enforcement proceedings said that it  

took less than one year for arbitral awards  
to be recognised and enforced

44% of those corporations had recovered •	
the full value of an award from enforcement 
and execution proceedings

84% of those corporations had received •	
more than 75% of the value of an award 
following the enforcement and execution 
proceedings.

Lack of assets is the most common 
problem 

Most participating corporations revealed •	
no major difficulties in achieving 
recognition and enforcement of their 
arbitral awards

where difficulties were encountered, they •	
usually related to the circumstances of an 
award debtor, typically a lack of assets or 
an inability to identify relevant assets 

the place of enforcement and its domestic •	
procedures may also present problems 

17% of the participating corporations •	
indicated that they have experienced 
various degrees of hostility from a country 
to the enforcement of a foreign arbitral 
award; the hostility did not always result  
in non-enforcement. 

Place of enforcement based on the 
availability of assets of the award debtor

Not surprisingly, the most commonly cited •	
reason for choosing the place of 
enforcement was where the non-prevailing 
party had sufficient assets

other major factors taken into •	
consideration when deciding upon the 
place of enforcement included the local 
recognition and enforcement mechanisms 
and the applicability of the 1958 New York 
Convention.

Local enforcement and execution 
proceedings are the reasons corporations 
encounter complications 

56% of respondents who experienced •	
problems at the place of enforcement had 
problems with enforcement or execution 
proceedings; in most cases, the problems 
were described as “complications”, not 
insurmountable difficulties

many corporate counsel cited countries  •	
in Africa and Central America, as well as 
China, India and Russia, as states that  
they perceive as hostile to enforcement  
of foreign arbitral awards 

in most cases, however, those perceptions •	
were not matched by actual experiences  
of hostility

there is concern that some of the countries •	
cited are fast-growing economies that are 
expected to experience significant growth 
and attract large amounts of inward 
investment in the coming years.

States

Corporations are the main users of 
International Arbitration

74% of the arbitration proceedings •	
involved private corporations only 

21% of the disputes involved a state •	
enterprise

5% of the disputes were against states;  •	
so, investment treaty arbitration still 
accounts for only a small proportion  
of the total arbitration market.

Less than one quarter of enforcement 
proceedings relate to arbitral awards 
against states or state entities

19% of respondents indicated that they •	
had sought recognition and enforcement  
of arbitral awards against states and state 
enterprises

over half of those respondents had •	
experienced no significant difficulties  
in enforcing awards against states or  
state enterprises



of the minority of participating corporations •	
that had experienced difficulties in 
enforcing awards against states or state 
enterprises, the main problems had been  
in identifying or obtaining access to 
relevant assets; in particular, there had 
been difficulties in linking assets to a 
particular state enterprise or the state itself.

Institutions

Corporations prefer institutional arbitration 
as opposed to ad hoc arbitration 

86% of awards were rendered by •	
arbitration institutions rather than through 
ad hoc arbitrations

67% of arbitrations involving states or •	
state-owned enterprises are conducted 
through institutional rather than through  
ad hoc arbitrations

the ICC, AAA-ICDR and LCIA are the •	
institutions most commonly used by 
participating corporations

the popularity of regional arbitration •	
centres is increasing.

Arbitration institutions do not have a 
system of monitoring arbitral awards

Only 29% of arbitration institutions keep •	
track of their arbitral awards. 29% of the 
institutions keep track of arbitral awards 
only when an award is challenged

while most arbitration institutions •	
interviewed expressed views on the 
enforcement of awards, most of their 
comments were based on anecdotal 
evidence.

4  •  International Arbitration
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An overview of International 
Arbitration

Finding: there is a strong preference for 
alternatives to litigation

Respondents to the survey displayed a strong 
preference for International Arbitration and 
ADR, as an alternative to transnational 
litigation, to resolve international disputes. 
Corporate counsel perceive arbitration, as a 
private and independent system, largely free 
from external interference. In certain industries, 
such as shipping, energy, oil and gas or 
insurance, International Arbitration is the most 
commonly used dispute resolution mechanism.

88% of corporate counsel have used 
arbitration at least once. When asked what 
type of dispute resolution mechanisms they 
had used to resolve their international disputes, 
44% of the participating corporations indicated 
they mostly used International Arbitration, 
while 41% mostly used transnational 
litigation. (The proportion preferring litigation 
was higher than in 2006.)

15% of counsel said they had used mediation 
or other ADR mechanisms (for example, 
conciliation or dispute resolution boards). 

More than 30% of the UK and US-based 
corporations said they had used ADR. Over 
10% of the South American corporations 
employed ADR mechanisms, indicating that 
alternatives to traditional court proceedings 
are being used in countries where such 
mechanisms are relatively new. 

Finding: the participating corporations are 
satisfied with International Arbitration 

86% of respondents indicated that they are 
satisfied with International Arbitration with 
18% being very satisfied. Just 5% of counsel 
are rather or very disappointed with 
arbitration. Their concerns stemmed from 
their experience of the increased costs of 
arbitration and delays to proceedings. 
However, most counsel spoke of the major 
benefits of arbitration, particularly the 
enforceability of arbitral awards, the flexibility 
of the procedure and the ability to select 
experienced arbitrators. 

76% of the arbitration institutions participating 
in this study reported their view that 
corporations are satisfied with arbitration as  
a dispute resolution mechanism. This is lower 
than the level of satisfaction reflected  
by the corporations themselves.

Finding: International Arbitration cases 
arise most frequently from commercial 
transactions

Most of the disputes involving interviewed 
corporations arose from commercial 
transactions (38%), followed by construction 
disputes (14%), shipping disputes (11%), joint 
venture agreement disputes (9%), intellectual 
property disputes (6%) and insurance disputes 
(5%). While these results reflect, in part, the 
profile of the participants, commercial 
agreements are clearly the main source of 
disputes in International Arbitration. 

This result is consistent with the statistics  
of the interviewed arbitration institutions: the 
majority of institutional arbitration cases deal 
with commercial transactions disputes, 
followed by construction, intellectual property 
and joint venture agreement disputes.

1

Does your organisation have experience with the 
following dispute resolution mechanisms with 
regard to international disputes?

41%

15%

44%

Cross Border Litigation

International Arbitration

Mediation and other ADR 
Mechanisms

If you have used arbitration in the last ten years, 
are you satisfied with arbitration as a dispute 
resolution mechanism?

Yes,
fairly satisfied

Undecided

%

1%

4%

9%

68%4%

18%

No, rather
disappointed

Yes, very
satisfied

No, very
disappointed

0 10 20 30 40 50 60 70 80
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The outcome of International 
Arbitration

Finding: although an arbitration process 
can lead to an enforced arbitral award,  
this study reveals that voluntary 
compliance with an award or settlement  
is the most common outcome from 
arbitration procedures

81% of disputes are resolved without the 
intervention of a national court. Corporations 
reported that 49% of their arbitration 
proceedings ended with the arbitral award 
rendered by the tribunal, followed by 
voluntary compliance by the opposing party. 

However, many disputes were settled during 
the proceedings. 25% of counsel reported 
achieving a settlement before receiving an 
arbitral award, while a further 7% reported 

settlements that were followed by an arbitral 
award by consent. 11% of the participating 
corporations had to seek recognition and 
enforcement of their awards. 

During interviews, several counsel indicated 
that they were more likely to settle disputes 
during arbitration proceedings than when  
they were involved in proceedings in front  
of national courts. 

2

Has your organisation experienced the following 
outcomes of arbitration?

%

25%

7%

49%

11%

6%

2%

Settlement with arbitral award
by consent

Arbitral awards and voluntary
compliance with the arbitral award

Arbitral awards and subsequent
recognition and enforcement

proceedings
Arbitral award followed

by litigation

Settlement followed by litigation

Settlement without arbitral award

0 10 20 30 40 50 60
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Settlement before an award

Finding: settlement most often occurs 
before the first hearing or before the 
hearing on merits 

At what stage of the proceedings have you settled 
the most?

43%

26%

31%

Before the first hearing

Before the hearing on the merits

Before the award

Almost three quarters of settlements occur 
before the hearing on the merits of the case. 
Participants reported that 43% of cases  
were settled before the first hearing in the 
arbitration proceedings. 31% of cases were 
settled after the procedural hearing but  
before the hearing on the merits of the case. 

Finding: desire to preserve business 
relationships is a strong driver for  
pre-award settlement

The four main reasons that motivated 
corporations to settle were: to preserve 
business relationships (27%), to avoid high 
costs (23%), a weak case (21%) and  
to avoid excessive delay (17%).

The incentive to settle in order to preserve 
business relationships was particularly 
evident where the parties had been doing 
business together for a considerable period  
of time or where the market did not offer  
a wide range of alternative suppliers. 

Concerns over the likely place for 
enforcement or the lack of assets of the 
opposing party were not cited as a major 
influence on the decision to settle.

What was the reason for reaching settlement 
rather than having an arbitral award?

21%

23%

17%

5%

5%

27%

2%

Weak position

Reduced costs

Reduced time

Concerns about the likely place 
of enforcement

Lack of assets of the opposing party

Preservation of the good relationship 
with the other party

Other

The arbitration institutions surveyed believe 
that the main factors influencing parties to 
settle are the savings of time and costs and 
safeguarding of business relationships. This 
broadly tallies with the responses given by 
corporations in this study.

3
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Compliance with arbitral 
awards

Finding: corporations usually comply with 
the awards rendered in International 
Arbitration proceedings

Once an award has been rendered, 
corporations reported high levels of 
compliance. 84% of respondents indicated 
that the opposing party had honoured the 
award in full in more than 76% of cases.  
Only 3% reported that an award debtor had 
failed to comply with the award. During the 
interviews, corporate counsel reported that 
more than 90% of the awards were honoured 
by the non-prevailing party. 

The principal reason given for compliance with 
the arbitral awards was to preserve a business 
relationship. The highest level of compliance 
appears in the re-insurance, pharmaceuticals, 
shipping, aeronautics and oil and gas sectors. 

 

How many arbitral awards have been carried out 
voluntarily by the opposing party?

84%

2% 3%

8%
3%

More than 76%

Between 51% and 75%

Between 26% and 50%

Less than 25%

None

The majority of the participating arbitration 
institutions do not keep records of the arbitral 
awards after the proceedings are over. 
However, almost half of the institutions believe 
that the non-prevailing party complies 
voluntarily with the award in more than 76%  
of the cases. 

Settlement after an award

Finding: settlements are frequently 
negotiated after an arbitral award has  
been made

Participants were asked about their 
experience of settlements agreed after receipt 
of an arbitral award. Typically, a post-arbitral 
settlement would alter the award by changing 
the terms of its performance (for example, by 
stipulating a different timeframe, agreeing 
payment in instalments or agreeing a reduced 
payment, often in exchange for prompt 
payment). There were some examples of 
awards being factored to a third party at  
a discount of 50% to 75% of the award’s  
stated value. 

40% of corporate counsel confirmed that they 
had negotiated a settlement with the 
opposing party after the arbitral award had 
been delivered. 30% of respondents indicated 
that they never negotiated a settlement after 
the arbitral award had been delivered.

4
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Has your organisation reached settlement after 
the arbitration award was rendered?

40%30%

30%

Yes

No

Not sure

Finding: corporations choose to 
renegotiate arbitral awards to save time 
and money

Respondents’ principal reasons for 
negotiating a settlement after an arbitral 
award were to avoid costs (33%), save the 
time that would be incurred in enforcement 
(23%), to preserve a working relationship  
with the other party (19%) and the desire  
for prompt receipt of the amount (16%).

Not surprisingly, the factors influencing 
settlement at the post award stage are  
similar to the factors influencing pre-award 
settlements, albeit with a slightly different 
emphasis given the certainty from the award.  

If the settlement was reached post award, what 
was the reason for settling?

9%

33%

16%

19%

Reduced costs

Reduced time

Concerns about the likely place of enforcement

Need for prompt receipt of the amount

Preservation of the good relationship 

with the other party

23%

Finding: more than half of post-arbitral 
award settlement cases are settled for 
over 50% of the award

54% of the corporations surveyed negotiated 
a settlement amounting to over 50% of the 
award; 35% settled for an amount in excess 
of 75% of the award.

If settlement was reached post award,  
at what percentage of the award was the 
settlement reached?

%

43%Not sure

0%Less than 25% of
the award

3%26%-50% of the award

19%51%-75% of the award

35%76%-100% of the award

0 10 20 30 40 50



10  •  International Arbitration

6
	

Recognition and enforcement 
of arbitral awards

Finding: most corporations have not 
encountered major difficulties in recognising 
and enforcing arbitration awards 

In only 11% of cases did participants need  
to proceed to enforce an award. The majority 
of corporations that had enforced awards 
reported that they had not encountered major 
difficulties in doing so.

Only 19% of the corporations had encountered 
difficulties when seeking to recognise and 
enforce foreign arbitral awards. Most of the 
difficulties arose with attempts to enforce 
damages awards, though some problems 
were also encountered when enforcing 
declaratory and specific performance awards.

The participating institutions reported that 
parties to the arbitration proceedings 
administered by them experienced a range  
of difficulties when enforcing arbitral awards, 
including damages awards, declaratory awards, 
specific performance awards and contract 
adaptation awards. In their view, the two main 
difficulties are the lack of assets of the award 
debtor and hostility to foreign arbitral awards  
in the place of enforcement.  

Has your organisation experienced difficulties in 
recognising and enforcing foreign arbitral awards? 
What were the remedies covered by the  
arbitral awards?

4%

15%

6%

62%

Damages awards

Declaratory awards

Specific performance awards

Contract adaptation awards

Other

13%

Finding: most of the problems encountered 
when enforcing arbitral awards relate to 
problems identifying, or the lack of, assets 
of the non-prevailing party 

The participants reported that their difficulties 
in enforcing an award often arose because  
of the circumstances of the award debtor 
rather than deficiencies in the arbitral or legal 
proceedings. 70% of problems related to 

either the debtor’s lack of assets or an 
inability to identify the debtor’s assets. Only 
6% of participants encountered difficulties 
because the country of enforcement was not 
a signatory to the New York Convention 1958.  

In recognising and enforcing arbitral awards,  
how often have you encountered the following 
difficulties?

6% 17%

46%

5%

The place of recognition and enforcement 
was hostile to foreign awards

The lack of assets of the award debtor

Unable to identify or access the assets 
of the debtor

The inapplicability of the New York 
Convention 1958

Local law allows enforcement in certain time limits

Other

2%

24%
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Finding: the state where the non-prevailing 
party has most of its assets is the  
major factor in choosing the place  
of enforcement of arbitral awards

The place of enforcement of arbitral awards is 
usually chosen carefully as this has an impact 
on the execution of the award. 

When invited to identify the main factors 
affecting their decision on the place of 
enforcement, 27% of the corporations 
considered first the country where the 
non-prevailing party has sufficient assets, 
while 22% put weight on the recognition and 
enforcement mechanisms in the country of 
enforcement. 20% of the participants took 
into consideration the applicability of the  
New York Convention 1958.

Which of the following factors would you consider 
in choosing the place of enforcement?

18%

27%

22%

1%

The state in which the award debtor has 
sufficient assets

The recognition and enforcement mechanism 
applicable at the place of enforcement

The applicability of the New York Convention 
1958 or other relevant international convention

The attitude of local courts at the place 
of enforcement

Concerns related to state immunity

Other

12%

20%

Finding: a variety of difficulties are 
encountered at the place of enforcement

When asked what kind of difficulties they had 
experienced at the place of enforcement, 
56% of counsel cited the recognition and 

enforcement procedure or execution 
proceedings. The majority of counsel linked 
both these problems with the attitude of  
the local bureaucrats and courts. 10% of 
respondents cited difficulties arising from 
corruption at local courts. 

If you have encountered recognition and 
enforcement difficulties as to the place of 
enforcement, what were the particular problems?

12%

32%

22%

10%

The recognition and enforcement procedure

The local execution procedure

High costs

Time

Perceived corruption of judges and 
administrative personnel of the local courts

24%

Finding: the respondents perceived China, 
India and Russia as the countries that are 
most hostile to enforcement

Only a few respondents had actually 
experienced difficulties in recognising and 
enforcing foreign arbitral awards. Brazil, 
China, India and South Korea were each  
cited more than once.

However, there were wider perceptions  
about the territories where difficulties are 
likely to appear in enforcement or execution 
proceedings. The three most cited regions 
were Central America, South America and 
Africa. China was the country cited most 
often with India and Russia also considered 
as potentially problematic territories. 

Most counsel consider that problems are 
likely to occur with countries that are not 
signatories to the New York Convention  
1958 or where there is no reciprocity for 
recognising and enforcing arbitral awards. 

Arbitration institutions were asked to name the 
countries where the parties in the arbitration 
proceedings administrated by their institution 
encountered significant difficulties in enforcing 
awards. The most commonly cited countries 
were China, Turkey and Taiwan. 
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Finding: the average time to recognise, 
enforce and execute arbitral awards is less 
than one year

This study discovered that recognition, 
enforcement and execution proceedings  
in International Arbitration took less than  
one year in the majority of cases.

57% of the participants had taken less than 
one year to enforce and execute their arbitral 
awards. 14% were successful in less than  
six months. However, in 5% of cases, the 
proceedings took between two and four 
years. Most counsel pointed to the 1958  
New York Convention as the principal reason 
for relatively short proceedings. Lengthy 
proceedings were usually blamed on local 
bureaucracy.

What was the average time to recognise, enforce 
and execute the arbitral awards in which your 
organisation prevailed?

20%

5%

18%

Between 2 years and 4 years
Between 1 year and 2 years
Between 6 months and 1 year
Less than 6 months
Not sure

43%

14%

Finding: recovery through recognising, 
enforcing and executing arbitral awards  
is high

44% of the participants reported that they 
usually recovered 100% of the arbitral award 
when using recognition, enforcement and 
execution proceedings. 40% recovered over 
75% of the amount awarded. In interviews, 
most counsel said that the lack of assets of 
the non-prevailing party was the main reason 
for the failure to recover the full amount of  
an award.

What was the average amount recovered by your 
organisation by recognising, enforcing and 
executing the arbitral awards?

14%

44%

0%

100% of the amount

Between 76% and 99% of the amount

Between 51% and 75% of the amount

Between 26% and 50% of the amount

Less than 25% of the amount

Not sure

40%

2%

0%

We asked arbitration institutions whether they 
were aware of the number of arbitral awards 
that they had conferred that were subsequently 
set aside. 65% of the institutions indicated  
that less than 25% of their awards had been 
challenged. 29% revealed that none of their 
awards had been challenged. However, these 
results must be considered in the context that 
42% of the participating institutions do not 
keep track of their awards after dispatch.
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7

States, state enterprises and 
investment treaties

Finding: private sector entities are the 
predominant users of International Arbitration

74% of the corporations indicated they 
arbitrated against private organisations, while 
21% had arbitrated against state enterprises. 
Only 5% had experience of disputes involving 
states, although the majority of construction 
companies participating in the study had 
experienced state enterprises as opposing 
parties in arbitration proceedings.

How often has your organisation encountered the 
following opposing parties?

74%

21%

5%

A private organisation

A state

A state enterprise

Finding: arbitral awards against states  
or state enterprises are most commonly 
rendered in institutional arbitration

In the last decade, arbitration against states 
and in particular investment arbitration 
increased significantly. Investment arbitration 
disputes are relying to a great extent on the 
provisions of bilateral or multilateral investment 
treaties concluded by states. Disputes are 
principally brought for adjudication to 
institutional or ad hoc arbitration, though only 
33% of the state /state enterprises arbitral 
awards have been rendered in ad hoc 
arbitration proceedings.

In which of the following arbitrations have the 
arbitral awards against states been rendered?

33%

67%

Ad hoc arbitration

Institutional arbitration

Finding: states or state enterprises 
regularly comply voluntarily with arbitral 
awards or negotiate a settlement

While the number of arbitrations involving 
states is increasing, these cases represent 
only a small proportion of the total number  
of arbitrations. Consequently, many of the 
participants had not experienced recognition 
and enforcement of arbitral awards against 
states. An additional factor is the high degree 
of voluntary compliance with arbitral awards 
(90% according to interviews). Compliance 
often resulted in the renegotiation of contracts 
between corporations and the state or state 
enterprises, rather than the state, paying 
damages to an investor. 

During the interviews, several corporations 
said they did not attempt to enforce awards 
against states as they considered they would 
be unsuccessful. In these cases, corporations 
sometimes sold or assigned the awards to third 
parties or sold the underlying local business 
involved in the proceedings to someone 
prepared to take the risk of obtaining value 
from an arbitral award.

59% of the participating arbitration 
institutions indicated that less than 25%  
of their awards are rendered in proceedings 
involving states or state enterprises.  
24% revealed they never administrated  
cases involving states or state enterprises.

Has your organisation enforced or sought to 
enforce against states or state enterprises?

19%

81%

Yes

No

Finding : corporations experienced fewer 
significant problems in enforcing arbitral 
awards against states or state enterprises 
than in enforcing awards against private 
sector entities

Of the minority of participants that had 
experience of enforcing awards against states 
or state enterprises, over half experienced no 
significant problems. A small proportion had 
experienced significant difficulties and the 
interviews indicated that there was a correlation 
between countries where corporations 
experienced broader business issues and  
the countries where there were difficulties  
in enforcing arbitral awards.
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When asked what type of difficulties these 
corporations encountered in enforcing 
awards, the most common issue raised was 
the difficulty of identifying the relevant assets 
of the state or state enterprise. 

Only a few arbitrational institutions were aware 
of problems with enforcing awards against 
states or state enterprises. 23% of arbitration 
institutions included in the survey suggested 
that it is more difficult to enforce arbitral 
awards against state or state enterprises than 
against corporations. However, 59% of 
institutions were unable to comment and  
18% felt that there were no difficulties.
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8

The arbitration institutions

Finding: institutional arbitration is generally 
preferred to ad hoc arbitration

86% of awards that were rendered over the 
last ten years were under the rules of an 
arbitration institution, while 14% were under  
ad hoc arbitrations. These results are consistent 
with our 2006 study. The corporations 
indicated that the main reason for using 
institutional arbitration was the reputation of 
the institutions and the convenience of having 
the case administrated by a third party.

Finding: the ICC remains the most popular 
arbitration institution with the respondents

Arbitration institutions regularly report the 
number of cases under the institutions’ rules 
(see table). Notwithstanding the reported 
statistics, 45% of participating corporations 
said that they preferred to submit their 
disputes to the ICC, followed by the AAA-ICDR 
(16%) and the LCIA (11%). In line with the 
findings of our 2006 study, the participants 
reported an increased preference for regional 
arbitration institutions, with several of 
corporations using the CAM, NAI, FIESPI and 
KCAB as a viable alternative to the more 
international institutions.

There is significant support for the ICC, 
AAA-ICDR and regional institutions coming 
from South American corporations. Asian 
corporations prefer to submit their disputes  
to CIETAC, ICC or LCIA, while US corporations 
have a preference for AAA-ICDR and HKIAC. 
Swiss corporations reported that they 
submitted more disputes to the ICC or 
AAA-ICDR than the Swiss Chambers. 

Institutional arbitration awards involving your 
organisation have been rendered under the 
auspices of which institution?

%

16%

2%

1%

1%

1%
45%

2%
2%

11%

9%
2%

3%

4%
1%

AAA-ICDR

CIETAC

CRCICA

DIS

HKIAC

ICC

ICSID

JCAA

LCIA

Other

SCC

SIAC

Swiss chambers arbitration

WIPO
0 5 10 15 20 25 30 35 40 45 50

Finding: reported statistics from the institutions show that AAA-ICDR is the most frequently 
used institution, closely followed by ICC

Institution Type 2003 2004 2005 2006 2007 TOTAL

ICC International 
and Domestic

580 561 521 593 599 2,854

AAA/ICDR International 646 614 580 586 621 3,047
LCIA International 99 83 110 130 127 549
SCC International 

and Domestic
169 123 100 141 170 703

Swiss Chambers International 0 52 54 50 58 214
HKIAC International 287 280 281 394 448 1,690
SIAC International 35 48 45 65 70 263
CIETAC International 422 462 427 442 429 2,182
DIS International 

and Domestic
81 87 72 75 100 415

ICSID 30 27 26 24 35 142*
ICAC (Ukraine) International 

and Domestic
389 262 366 323 319 1,659

CICA International 70 77 72 62 54 335
KCAB International 38 46 53 47 59 243
VIAC International 45 50 54 36 40 225
SAKIG International 46 55 48 40 32 221
NAI International 32 33 32 29 28 154
WIPO Arbitration and 
Mediation Centre

International 8 9 22 23 32 94

Chamber of National and 
International Arbitration Milan

International 15 11 18 20 23 87

Mongolian National 
Arbitration Court

International 11 13 11 22 12 69

JCAA International 14 17 10 11 14 66
PCA International 5 5 6 5 9 30
ACICA International 1 1 2 2 1 7

Total 3,023 2,916 2,910 3,120 3,280 15,249

*Including cases submitted under ICSID Additional Facility Rules



16  •  International Arbitration

Finding: 42% of arbitration institutions do 
not keep track of their arbitral awards

Arbitration institutions were asked whether 
they keep track of their arbitral awards after 
they have been rendered. 

42% of the arbitration institutions participating 
in this study reported that they had no 
monitoring system for awards after they had 
been dispatched, while 29% confirmed that 
they did some form of regular monitoring. 
29% of the institutions keep track of arbitral 
awards only when an award is challenged.

A simple system of monitoring the arbitral 
awards – for example, a questionnaire sent  
to the parties one year after the completion  
of the proceedings – might improve the 
institutions’ awareness of how parties fared, 
which might also assist in the institutions’ 
management of cases and the efficiency  
of their proceedings.
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Appendices
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Methodology
The research for this study was conducted 
between 15 November 2007 and 15 April 
2008 by Ms. Crina Baltag, LLB, MIB, LLM 
(Stockholm), PricewaterhouseCoopers 
Research Fellow in International Arbitration, 
School of International Arbitration, Centre for 
Commercial Law Studies, Queen Mary, 
University of London together with Professor 
Dr. Loukas Mistelis, LLB (Hons, Athens), 
MLE (Magna cum Laude), Dr Iuris (summa 
cum laude) (Hanover), MCIArb, Advocate,  

Clive Schmitthoff Professor of Transnational 
Commercial Law and Arbitration; Director, 
School of International Arbitration, Centre for 
Commercial Law Studies, Queen Mary, 
University of London. They were assisted by 
Mr. Stavros Brekoulakis, LLB (Athens), LLM 
(London), Lecturer in International Dispute 
Resolution, School of International Arbitration, 
Centre for Commercial Law Studies, Queen 
Mary, University of London.

The research was divided into two major 
streams:

the experiences and attitudes of •	
corporations towards settlement, 
recognition and enforcement in 
International Arbitration

the experiences and attitudes of •	
arbitration institutions on settlement, 
recognition and enforcement in 
International Arbitration

 

The research involving corporations 
comprised two phases: a quantitative and  
a qualitative phase. 

Phase 1:•	  an online questionnaire 
completed by 82 respondents between  
15 November 2007 and 28 February 2008. 
Respondents were general counsel,  
heads of legal departments or counsel,  
on the authority of the general counsel.

Position of respondents/interviewees

7%

5%

22%

46%

20%

General Counsel

Deputy General Counsel

Head Legal Department

Counsel

Other

Annual turnover of respondent/interviewee 
corporations

3%

68%

29%

More than US$ 5 Billion

Between US$ 500 Million 
and US$ 5 Billion

Less than US$ 500 Milllion

Geographic location of respondents/interviewees

15%

4%

30%

40%

11%

North America

Asia and Pacific

Europe

South and Central America

Africa

Respondents by industry sector

%

2%

4%

3%

23%

11%

6%

10%

7%

2%

4%

1%

5%

12%

3%

7%

Aeronautics

Automobile and Transportation

Consulting/IT/Outsourcing

Energy, Oil and Gas

Engineering and Construction

Financial services and Banking

Industrial manufacturing

Insurance

Media and Entertainment

Mining and Metals

Other

Pharmaceuticals

Retail and Consumer

Shipping

Telecommunications

0 5 10 15 20 25
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Phase 2:•	  47 face-to-face or telephone 
interviews with corporate counsel between 
1 February and 15 April 2008. Interviews 
were based on a set of guideline questions 
and varied from 30 minutes for telephone 
interviews to two hours for face-to-face 
interviews. Face-to-face interviews were 
conducted in the UK, USA, Sweden, 
Switzerland, Greece, Japan, Mexico  
and Brazil. 

The following arbitration institutions 
participated in our Study: ICC, AAA-ICDR, 
LCIA, PCA, JCAA, ACICA, HKIAC, Swiss 
Chambers, CIETAC, VIAC, NAI, WIPO 
Arbitration and Mediation Centre, CICA, 
SAKIG, ICAC (Ukraine), Mongolian National 
Arbitration Court, CEPANI, DIAC, KCAB and 
Chamber of National and International 
Arbitration of Milan. 
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AAA-ICDR – American Arbitration Association, 
International Centre for Dispute Resolution

ACICA – Australian Centre for International 
Commercial Arbitration

CAM – Centro de Arbitraje de Mexico

CICA – The Court of International Commercial 
Arbitration attached to the Chamber of 
Commerce and Industry of Romania and 
Bucharest

CIETAC – China International Economic and 
Trade Arbitration Commission

DIS – The German Institution for Arbitration 
(Deutsche Institution für 
Schiedsgerichtsbarkeit)

FIESPI – Federation of Industries of the State 
of São Paulo (Federación de Industrias del 
Estado de São Paulo)  

HKIAC – Hong Kong International  
Arbitration Centre

ICAC (Ukraine) – The International 
Commercial Arbitration Court at the Ukrainian 
Chamber of Commerce and Industry

ICC – International Chamber of Commerce, 
International Court of Arbitration

ICSID – International Centre for Settlement  
of Investment Disputes

JCAA – The Japan Commercial Arbitration 
Association

KCAB – Korean Commercial Arbitration Board

LCIA – The London Court of International 
Arbitration

Mongolian National Arbitration Court – 
Mongolian National Arbitration Court at the 
Mongolian National Chamber of Commerce 
and Industry

NAI – The Netherlands Arbitration Institute

New York Convention 1958 – Convention on 
the Recognition and Enforcement of Arbitral 
Awards, New York, 1958

PCA – Permanent Court of Arbitration,  
The Hague

SAKIG – Court of Arbitration at the Polish 
Chamber of Commerce

SCC – The Arbitration Institute of the 
Stockholm Chamber of Commerce

SIAC – Singapore International  
Arbitration Centre

Swiss Chambers – Swiss Chambers’ Court 
of Arbitration and Mediation 

VIAC – International Arbitration Centre of the 
Austrian Federal Economic Chamber

WIPO Arbitration and Mediation Centre – 
World Intellectual Property Organisation 
Arbitration and Mediation Centre

Glossary
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PricewaterhouseCoopers’ International Arbitration network

Region	 Country	 Name	 Telephone	 Email

Africa	 South Africa	 Colm Tonge	 +27 (11) 797 4007	 colm.tonge@za.pwc.com

Americas	 Argentina	 Jorge Bacher	 +54 (11) 4850 6801	 jorge.c.bacher@ar.pwc.com

	 Brazil	 Fabio Niccheri	 +55 (0) 11 3674 3859	 fabio.niccheri@br.pwc.com

	 Canada	 Robert White	 +1 (403) 509 7345	 robert.s.white@ca.pwc.com

	 Mexico	 Luis Vite	 +52 (0) 55 5263 6084	 luis.vite@mx.pwc.com

	 United States	 Patricia Tilton	 +1 (713) 356 6098	 patricia.tilton@us.pwc.com

Asia/Pacific	 Australia	 Cassandra Michie	 +61 (2) 8266 2774	 cassandra.michie@au.pwc.com

	 China	 Jean Roux	 +86 (21) 6123 3988	 jean.roux@cn.pwc.com

	 Hong Kong	 John Mitchell	 +852 2289 2489	 john.mitchell@hk.pwc.com

	 India	 Ashwani Puri	 +91 (11) 2338 9483	 ashwani.puri@in.pwc.com

	 Indonesia	 Rodney Hay	 +62 (21) 521 2901	 rodney.hay@id.pwc.com

	 Japan	 Owen Murray	 +81 (3) 6266 5579	 owen.murray@jp.pwc.com

	 Korea	 Sookeun Pak	 +82 (2) 709 0322	 skpak@samil.com

	 Malaysia	 Shao Yen Chong	 +60 (3) 2173 1328	 shao.yen.chong@my.pwc.com

	 Singapore	 Subramaniam Iyer	 +65 6236 3058	 subramaniam.iyer@sg.pwc.com

	 Thailand	 Charles Ostick	 +66 (0) 2 344 1167	 charles.ostick@th.pwc.com

Europe	 Austria	 Christine Catasta	 +43 (1) 501 88 1100	 christine.catasta@at.pwc.com

	 Belgium	 Rudy Hoskens	 +32 (0) 2 710 4307	 rudy.hoskens@be.pwc.com

	 Czech Republic	 Surshar Qureshi	 +420 251 151 235	 sirshar.qureshi@cz.pwc.com

	 Denmark	 Søren Primdahl 	 +45 3945 3135	 soren.primdahl@dk.pwc.com 
		  Jakobsen

	 France	 Dominique Perrier	 +33 (0) 1 56 57 8017	 dominique.perrier@fr.pwc.com

	 Germany	 Michael Hammes	 +49 (0) 69 9585 5942	 michael.hammes@de.pwc.com

	 Hungary	 Michael Tallent	 +36 (1) 461 9663	 michael.tallent@hu.pwc.com

	 Italy	 Franco Lagro	 +39 (0) 2 7785 593	 franco.lagro@it.pwc.com

	 Netherlands	 Bernard Prins	 +31 (0) 20 5684 351	 bernard.prins@nl.pwc.com

	 Norway	 Gunnar Krosby	 +47 (0) 95 26 12 69	 gunnar.krosby@no.pwc.com

	 Poland	 Brian O’Brien	 +48 (22) 5234 485	 brian.obrien@pl.pwc.com

	 Russia	 Inna Fokina	 +7 495 223 5046	 inna.fokina@ru.pwc.com

	 Spain	 Enrique Bujidos	 +34 915 684 356	 enrique.bujidos@es.pwc.com 
		  Casado

	 Sweden	 Ulf Sandlund	 +46 (0) 8 5553 3607	 ulf.sandlund@se.pwc.com

	 Switzerland	 John Wilkinson	 +41 (0) 5 8792 1750	 john.d.wilkinson@ch.pwc.com

	 Turkey	 Wayne Anthony	 +90 212 326 6152	 wayne.anthony@tr.pwc.com

	 United Kingdom	Gerry Lagerberg	 +44 (0) 20 7213 5912	 gerry.j.lagerberg@uk.pwc.com

Middle East	 Dubai	 Michael Stevenson	+971 (4) 3043 101	 m.j.stevenson@ae.pwc.com

	 Egypt	 Nabil Diab	 +20 (2) 516 8027	 nabil.diab@eg.pwc.com

	 Lebanon	 Elie Daou	 +961 1200 577	 elie.daou@lb.pwc.com
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SUMMARY ANALYSIS 

 
Arbitration is an alternative to litigation, under which parties agree to have their disputes settled by a neutral 
third party. Parties choose what rules will apply to the arbitration, but uncertainty in the agreement is settled by 
state or federal law. An arbitration award is binding on the parties and may only be set aside by a court under 
special circumstances. 
 
Arbitration has become favored for disputes involving international trade because it offers increased certainty 
as to outcomes and enforceability of awards. 

 
In crafting an arbitration agreement, agreeing to the seat of arbitration is very important. This will be the place 
where the arbitration will actually occur, whose courts will provide supervisory jurisdiction over the arbitration, 
and whose procedural law will provide the backdrop of the arbitration. Notably, in the absence of an agreement 
otherwise, the law of the seat of arbitration is applied. Florida ranks as the second U.S. venue of choice.  
 
International arbitration in Florida is governed by the Florida International Arbitration Act (FIAA). Many other 
jurisdictions are enacting the Model International Commercial Arbitration Law (Model Law) drafted under the 
supervision of the United Nations Commission on International Trade Law. 
 
This bill would repeal the FIAA and enact the Model Law. 
 
The FIAA and Model Law are substantially similar, but have key differences in their approach to: 

 applicability to certain disputes, 
 arbitrator appointment and removal, 
 arbitral tribunal authority to issue interim relief, 
 termination of proceedings not ending in settlement, 
 consolidation of similar arbitration actions, 
 parties‟ right to representation, 
 publication of arbitration awards, and 
 specific grounds for judicial vacating of arbitration awards. 

 
The bill is expected to have an indeterminable and insignificant fiscal impact due to an increase in circuit court 
filings. 
 
The bill has an effective date of July 1, 2010.
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HOUSE PRINCIPLES 
 
Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the 
House of Representatives 
 

 Balance the state budget. 
 Create a legal and regulatory environment that fosters economic growth and job creation. 
 Lower the tax burden on families and businesses. 
 Reverse or restrain the growth of government. 
 Promote public safety. 
 Promote educational accountability, excellence, and choice. 
 Foster respect for the family and for innocent human life. 
 Protect Florida‟s natural beauty. 

 
 

FULL ANALYSIS 

I.  SUBSTANTIVE ANALYSIS 
 
A. EFFECT OF PROPOSED CHANGES: 

Current Situation 
 
Arbitration is an alternative to litigation, under which disputes are settled by a neutral third party 
pursuant to the parties‟ agreement. Contracting parties are free to choose what rules will apply to the 
arbitration and where there is uncertainty in the agreement state or federal law fills the gaps. A decision 
of the arbitrator – or arbitrators – is binding on the parties and may only be set aside by a court under 
special circumstances. 
 
Arbitration has become favored for disputes involving international trade, where results of litigation can 
hinge on where the suit is brought and judgments can be difficult to enforce internationally. 
 
Arbitration awards are more easily enforced worldwide under several multi-national agreements, the 
most prominent of which is the United Nations Convention on Recognition and Enforcement of Foreign 
Arbitral Awards ("New York Convention"). The New York Convention, ratified by more than 120 nations, 
including the United States, obliges member states to recognize and enforce both international 
commercial arbitration agreements and awards, with limited exceptions.  Additionally, most developed 
trading states have enacted national arbitration legislation that provides for enforcement of international 
arbitration agreements and awards, limits judicial interference in the arbitration process, and authorizes 
judicial support for the arbitral process. 
 
The United States, for example, has adopted the Federal Arbitration Act1 (FAA) governing all arbitration 
and providing for the enforcement of foreign arbitration awards. Where state law discriminates against 
arbitration agreements, FAA's federal rules of enforceability preempt the state law;2 however state law 
regulating the formation, validity and enforceability of contracts in general is not preempted.3 
 
In crafting an arbitration agreement, agreeing to the seat of arbitration is key. This will be the place 
where the arbitration will actually occur, whose courts will provide supervisory jurisdiction over the 

                                                 
1
 9 U.S.C. § 1, et seq. 

2
 See Southland Corp. v. Keating, 465 U.S. 1, 16 (1984)("In creating a substantive rule applicable in state as well as federal courts, 

Congress intended to foreclose state legislative attempts to undercut the enforceability of arbitration agreements.”). 
3
 See Perry v. Thomas, 482 U.S. 483, 492 n.9 (1987)(“Thus state law, whether of legislative or judicial origin, is applicable if that law 

arose to govern issues concerning the validity, revocability, and enforceability of contracts generally. A state-law principle that takes 

its meaning precisely from the fact that a contract to arbitrate is at issue does not comport with this requirement of § 2.”). 
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arbitration, and whose procedural law will provide the backdrop of the arbitration. Notably, in the 
absence of an agreement otherwise, the law of the seat of arbitration is applied.4 
 
Florida currently ranks as the second U.S. venue of choice for international arbitration, behind New 
York.5 Houston and Chicago rank third and fourth, respectively.6 
 
Florida adopted the Florida International Arbitration Act (FIAA) in 1986. Many states have since 
enacted similar laws, and other states,7 along with 61 countries, are adopting the Model International 
Commercial Arbitration Law (Model Law) drafted in 1986 under the supervision of the United Nations 
Commission on International Trade Law (UNCITRAL). In drafting the FIAA, Florida considered the 
Model Law, which was in draft form at the time.8 
 
The FIAA rules, like most rules governing arbitration, establish a framework upon which parties to a 
dispute may draw in crafting their arbitration process. Many rules may be avoided by the parties‟ 
agreement. 
 
Notable differences between current law and that adopted by the bill are highlighted below. Where no 
difference is noted, current law is substantially similar to the bill. 

 
 
 Proposed Changes 
 

The bill repeals the Florida International Arbitration Act and enacts the Florida International Commercial 
Arbitration Act, codifying the Model International Commercial Arbitration Law. 
 
Applicability 
 
Under the bill the Act would apply to international arbitration and would be subject to any agreement 
between the United States and any other country. 
 
The bill only applies to arbitration conducted in the state, except provisions relating to court-
enforcement of arbitration awards, requests for interim measures of protection, and grounds for 
refusing award recognition or enforcement. This is different from current law, which applies regardless 
of where the arbitration takes place. 
 
The bill defines the scope of international arbitration to include: 

 Agreements between parties who have their places of business, or for nonbusinesses - 
residence, in different countries at the time of the agreement‟s conclusion. 

 Agreements between parties, where one of the following is situated in a different country than a 
party‟s place of business: 

o The seat of arbitration, 
o The place where a substantial part of the agreement‟s obligations is to be performed, or 
o The place where the subject matter of the dispute is most closely connected. 

 Agreements under which the parties have expressly agreed that the matter relates to more than 
one country. 

 
This is different from current law, which specifically excludes from international arbitration disputes over 
real property within the state, except by express agreement, and any dispute involving domestic 
relations or of a political nature between two or more governments. Under the bill, parties could agree 
to submit such claims to international arbitration. 

                                                 
4
 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION: COMMENTARY AND MATERIALS 43 (2nd ed. 2001). 

5
 New York hosts the International Centre for Dispute Resolution, the international arbitration arm of the American Arbitration 

Association, which is staffed by specialized attorneys with language skills. 
6
 Julie Kay, Miami Ramps up Efforts to be the Seat of International Arbitration, SOUTH FLORIDA BUSINESS JOURNAL, Dec. 4, 2009, 

available at http://southflorida.bizjournals.com/southflorida/stories/2009/12/07/focus6.html. 
7
 California, Connecticut, Illinois, Louisiana, Oregon and Texas have all adopted the Model Law. 

8
 Carlos E. Loumiet, et al., Proposed Florida International Arbitration Act, 16 U. MIAMI INTER-AM. L REV. 591, 594 n.2 (1985). 

http://southflorida.bizjournals.com/southflorida/stories/2009/12/07/focus6.html
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The bill provides definitions for the terms, „arbitration,‟ „arbitration agreement,‟ and „court.‟ It also 
provides rules of interpretation, including: 

 Parties are able to delegate authority to determine issues to third parties, including institutions. 
 Parties‟ ability to adopt alternative procedures under the bill includes the ability to adopt 

arbitration rules by reference. 
 The act should be interpreted in light of its international origin and to promote international 

uniformity in its application. 
 
The bill provides for the interpretation of arbitration agreements, as follows: 

 Arbitration agreements are deemed separate and independent from the underlying contract and 
may survive even if the contract is deemed invalid. 

 
The bill provides for the substantive resolution of disputes: 

 Disputes shall be determined pursuant to substantive rules of law chosen by the parties. 
 If the parties fail to choose the applicable law, the tribunal may determine the applicable law by 

the choice-of-law provision it deems applicable. 
 
The bill includes procedural rules of arbitration, including: 
 
Treatment of parties: All parties are to be treated equally and given equal opportunity to present their 
cases. 
 
No similar provision exists under current law. 
 
Conduct of proceedings:  Absent an agreement otherwise, the arbitral tribunal may conduct 
proceedings as it sees fit, in the language it chooses and has the authority to determine matters of 
evidence, to choose the place of arbitration, and to appoint experts. 
 
Claims and Defenses: Unless otherwise agreed and within the time agreed to or adopted by the 
tribunal, the claimant submits a statement of its claim, including the remedy sought. The respondent 
then submits a statement of its defense. Unless otherwise agreed or determined by the tribunal, parties 
may amend their statements at any time. 
 
Unless otherwise agreed, if a claimant, without a showing of sufficient cause, fails to provide its 
statement of claim, the tribunal shall terminate the arbitration. If a respondent fails to provide its 
defense, the tribunal shall continue the arbitration. The tribunal shall also continue the arbitration if a 
party fails to appear or produce evidence. 
 
Jurisdiction of the arbitral tribunal: An arbitral tribunal has the ability to rule on its own jurisdiction, 
including any challenges to the validity of the parties‟ agreement to arbitrate. Jurisdictional challenges 
must be submitted with the statement of defense. Claims that the tribunal is exceeding its authority 
must be raised as soon as such matter arises. The tribunal has discretion to hear justifiably untimely 
challenges. A party may appeal the tribunal‟s decisions on jurisdiction to a circuit court.9 
 
Arbitrator selection and immunity: There are to be three arbitrators, unless the parties agree otherwise, 
and a procedure for appointment is provided. Arbitrators shall have the same immunity as a judge. 
 
Under current law, there is to be one arbitrator, unless the parties agree otherwise. 
  
Arbitrator challenges: Circumstances giving rise to justifiable doubts as to an arbitrator‟s impartiality and 
independence are grounds for challenging the arbitrator. Arbitrators must continuously disclose any 
such circumstances. An arbitrator may also be challenged for lacking the qualifications agreed to by the 
parties. Challenges may only be based on information learned after an arbitrator‟s appointment. In the 

                                                 
9
 See discussion concerning circuit court oversight of arbitration proceedings infra p. 7. 
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absence of an agreement otherwise, the bill provides a process by which arbitrators may be 
challenged. 
 
No similar provisions exist under current law; however, under s. 684.25(1)(e), F.S., a final award may 
be vacated if an arbitrator had a material conflict of interest, unless the challenging party had timely 
notice of the conflict and proceeded without objection. 
 
Arbitrator termination: An arbitrator‟s mandate terminates if he or she is actually or legally unable to 
perform or fails to timely perform. The parties may agree to such termination, the arbitrator may 
withdraw, or a party can seek judicial termination. A substitute arbitrator is appointed using the same 
procedures used for the initial arbitrator. 
 
No similar provisions exist under current law. 
 
Decisionmaking: In arbitrations with multiple arbitrators, decisions are to be made by a majority of 
arbitrators, unless otherwise agreed by the parties. Questions of procedures may, however, be decided 
by the presiding arbitrator, if authorized by the parties or all the members of the arbitral tribunal. 
 
Service: Written communications, outside of court proceedings, are deemed received when delivered 
personally, or at the addressee‟s place of business, habitual residence or mailing address. 
 
Current law does not specify when a written communication is deemed to be “received” by a party to 
the arbitration. However, s. 684.08, F.S., specifies that notice commencing arbitration shall be served 
on the parties, and s. 48.196, F.S., provides a specific process for service of notice. 
 
Waiver of objections: A party who fails to timely object to a known violation of any requirement of the 
act or the agreement waives the right to object to such noncompliance.  
 
Interim measures: Unless otherwise agreed by the parties, the tribunal has the ability to issue interim 
measures at the request of a party. Interim measures are binding on the parties and may be enforced in 
any court, in any country. The court may only refuse to enforce a measure if the tribunal‟s order of 
security has not been met, on one of the grounds for refusing to enforce an arbitration award,10 or if the 
court finds that the measure is incompatible with the powers of the court. A court also shares the same 
authority to issue interim measures as the tribunal. 
 
Interim measures are temporary and may include orders to: (1) maintain or restore the status quo, (2) 
prevent current or imminent harm or prejudice to the arbitral process, (3) preserve assets out of which a 
subsequent award may be satisfied, or (4) preserve evidence. The requesting party must prove that: (1) 
harm not adequately reparable by money damages is likely to result and such harm substantially 
outweighs harm likely to result from issuing the measure, and (2) there is a reasonable possibility that 
the requesting party with succeed on the merits.  
 
The tribunal may require the requesting party post security and to disclose any change in the 
circumstances supporting the measure. The requesting party is liable for costs and damages arising 
from a granted interim measure that the tribunal later determines should not have been granted. 
 
Preliminary orders: A party requesting an interim measure may also request a preliminary order 
prohibiting a party from frustrating the purpose of the interim measure. The tribunal may grant such a 
request if it finds that prior disclosure of the request for the interim measure risks frustrating the 
measure‟s purpose and the request meets the same conditions as those applicable for interim 
measures. A specific process for issuing preliminary orders is detailed. A preliminary order, while 
binding on the parties, is not enforceable by a court and does not constitute an award.  
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The tribunal must require the requesting party post security and to disclose any change in the 
circumstances supporting the measure. The requesting party is liable for costs and damages arising 
from a granted preliminary order that the tribunal later determines should not have been granted. 
 
No similar provisions exist under current law; however, under s. 684.19, F.S., an arbitral tribunal may 
issue an “interim award,” which may be issued in the same manner as any other award. Under s. 
684.23(3), F.S., interim relief includes temporary restraining orders, preliminary injunctions, 
attachments, garnishments, or writs of replevin. The granting of such interim relief is subject to such 
procedural requirements and other conditions as would apply in a comparable action not pertaining to 
arbitration. 
 
Modification: An arbitral tribunal may modify, suspend or terminate an interim measure or preliminary 
order at the request of any party or, in exceptional circumstances and with notice to the parties, at its 
own initiative. 
 
Settlement: Parties may settle during the arbitration, and if they do so, the tribunal is to terminate the 
proceeding and, if requested by the parties and not objected to by the tribunal, shall record the 
settlement as an arbitral award. 
 
Awards: An arbitration award must be made in writing, signed by a majority of the arbitrators, and state 
the date and place it was made. An award also states the reasons upon which it is based, unless the 
parties agree otherwise. An award is binding on the parties and enforceable in any court of competent 
jurisdiction. 
 
A party may request a court set an award aside within three months.11 A party may also apply to the 
court to enforce the award.  
 
Termination: A final award terminates the arbitration. A tribunal may also terminate the arbitration by 
order, if the claimant withdraws his or her claim, absent objection by the respondent, and the tribunal 
finds the respondent has an interest in a final settlement; the parties agree; or the tribunal finds that 
continuation of the arbitration has become unnecessary or impossible. 
 
Current law only provides for the termination of arbitration proceedings when a settlement has been 
reached. 
 
Correction and Interpretation of Awards: Either party may request the tribunal correct any computation, 
clerical or typographical errors and a detailed process for correction is provided. Either party may also 
request interpretation of any part of the award. 
 
Current law authorizes an arbitral tribunal to vacate, clarify, correct, or amend an award.  Section 
684.24(4), F.S., also allows a court reviewing an award to request a tribunal to clarify, modify, or correct 
an award for any evident miscalculation or mistake in the description of any person or property or for 
any imperfection of form not affecting the merits. 
 
 
The bill also provides rules governing the circumstance where both arbitration and a court action are 
initiated: 

 A court hearing a claim that is subject to an arbitration agreement shall, if requested by a party 
in its initial answer, refer the agreement to arbitration, unless it finds the agreement is null and 
void, inoperative, or incapable of performance. 

 If an action has been brought, arbitration may also be commenced or continued, and an 
arbitration award may be made, while the issue is pending in the court. 
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The bill provides for supervisory oversight by a circuit court in the county where the arbitration is 
occurring. The court may, at a party‟s request: 

 Unless the parties agree otherwise, appoint an arbitrator, if the party, or arbitrators appointed by 
the parties, fails to do so as the agreement or act requires. The court‟s decision is not 
appealable. 

 Hear a challenge to an arbitrator that the arbitral tribunal rejected. The court‟s decision is not 
appealable, and the arbitration may continue while the court hears the challenge. 

 Determine whether an arbitrator‟s mandate should be terminated if the arbitrator becomes 
actually or legally unable to perform or fails to act without undue delay. The party may only 
make such a request if the parties fail to agree on the arbitrator‟s termination and the arbitrator 
fails to withdraw from office. The court‟s decision is not appealable. 

 Decide jurisdictional issues of the arbitral tribunal. The court‟s decision is not appealable, and 
the arbitration may continue while the court hears the issue. 

 Issue an interim measure of protection (injunction) before or during the arbitration. 
 Set aside an arbitral award under certain circumstances. The court may suspend such a hearing 

to give the tribunal an opportunity to resume arbitration or cure the grounds to set aside the 
award. 

 Enforce or refuse to enforce an arbitral award. 
 

The court may also, at the tribunal‟s request, assist the tribunal in taking evidence. The court may not 
intervene otherwise. 

 
The bill provides grounds for setting aside or refusing to enforce an arbitration award, which are limited 
to: 

 The complaining party to the agreement was under some incapacity; 
 The arbitration agreement is invalid under the law the parties designated or state law, if no law 

has been designated; 
 The complaining party was not given notice of the appointment of an arbitrator or the 

proceedings, or was unable to present its case; 
 The award deals with a dispute not contemplated by or not falling within the terms of the 

submission to arbitration; 
 The composition of the tribunal or the procedure violated the parties‟ agreement, unless the 

agreement violated law; 
 The court finds that the subject matter of the dispute may not be arbitrated under state law or 

the award is contrary to the public policy of the state; or 
 In the case of refusing to enforce an award, a finding that the award has not yet become binding 

on the parties or has previously been set aside. 
 
Current law also provides grounds for vacating or refusing to confirm an arbitration award, which are 
limited to: 

 There was no written arbitration agreement; 
 The arbitration agreement was induced by fraud; 
 The complaining party was not given notice of the proceedings; 
 The arbitration was conducted so unfairly as to substantially prejudice the rights of the 

challenging party; 
 The award was obtained by corruption, fraud or undue influence or is contrary to the public 

policy of the United States or this state; 
 Any arbitrator had a conflict of interest, unless waived; 
 The award deals with a dispute not contemplated by or not falling within the terms of the 

submission to arbitration; or 
 The composition of the tribunal or the procedure violated the parties‟ agreement. 

 
The bill expressly does not limit the Legislature‟s ability to prohibit certain matters from arbitration or to 
specify the manner in which a specific matter may be arbitrated. 
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The bill, in repealing the FIAA repeals the following arbitration procedures, which are not expressly 
addressed by the bill: 
 
Consolidation: If two or more disputes have common questions of law or fact or arise out of a single 
transaction or enterprise and if at least one of the disputes is subject to the FIAA and the parties agree, 
the disputes may be consolidated and heard by the tribunal. 
 
While the bill does not directly address consolidation, consolidation is a procedural issue, decided by 
the arbitral tribunal, so will likely still be possible under the bill.12  
 
Representation: A party to an arbitration has a right to be represented by counsel and any waiver of 
that right before a proceeding is ineffective. 
 
While the bill does not directly address the right to representation, it does require each party be given a 
full opportunity to present its case. 
 
Publication of Awards:  An arbitration award may be made public only if all parties consent in writing, 
disclosure is necessary by law or disclosure is necessary in connection with judicial or official 
proceedings concerning the award. 
 
While the bill does not directly address publication of awards, it does allow the parties to agree that no 
reasons are to be given in the award. Parties may also stipulate to nonpublication requirements in the 
contract or settlement. 
 
 

B. SECTION DIRECTORY: 

Section 1 amends s. 48.196, F.S., relating to service of process in connection with actions under the 
Florida International Arbitration Act. 
 
Section 2 creates s. 684.0001, F.S., providing a short title. 
 
Section 3 creates s. 684.0002, F.S., defining the applicability of the act. 
 
Section 4 creates s. 684.0003, F.S., providing definitions and rules of interpretation. 
 
Section 5 creates s. 684.0004, F.S., providing principles for interpretation of the act. 
 
Section 6 creates s. 684.0005, F.S., specifying when written communications are received. 
 
Section 7 creates s. 684.0006, F.S., providing for waivers of the right to object. 
 
Section 8 creates s. 684.0007, F.S., limiting the ability of a court to intervene in an arbitral proceeding. 
 
Section 9 creates s. 684.0008, F.S., authorizing the circuit court to take certain actions. 
 
Section 10 creates s. 684.0009, F.S., requiring courts refer matters governed by an arbitration 
agreement to arbitration. 
 
Section 11 creates s. 684.001, F.S., authorizing courts to grant interim protection before or during an 
arbitral proceeding. 
 
Section 12 creates s. 684.0011, F.S., providing for the number of arbitrators, in the absence of an 
agreement.  

                                                 
12

  See Protective Life Ins. v. Lincoln Nat. Life Ins, 873 F.2d 281 (11
th

 Cir. 1989)(Court cannot consolidate proceedings if parties have 

not agreed to consolidation); Certain Underwriters at Lloyd’s London v. Westchester Fire Inc., 489 F.3d 580 (3d Cir. 2007)(In line 

with decisions out of the 1
st
, 4

th
, 7

th
 and 9

th
 circuits, the 3

rd
 circuit held that consolidation is an issue for the arbitrator.) 
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Section 13 creates s. 684.0012, F.S., specifying procedures for the appointment of an arbitrator. 
 
Section 14 creates s. 684.0013, F.S., requiring certain disclosures and providing grounds to challenge 
an arbitrator‟s appointment. 
 
Section 15 creates s. 684.0014, F.S., providing procedures to challenge an arbitrator‟s appointment. 
 
Section 16 creates s. 684.0015, F.S., terminating an arbitrator‟s mandate in cases of failure or 
impossibility to act. 
 
Section 17 creates s. 684.0016, F.S., providing for the appointment of a substitute arbitrator. 
 
Section 18 creates s. 684.0017, F.S., authorizing an arbitral tribunal or a court to determine the 
tribunal‟s jurisdiction. 
 
Section 19 creates s. 684.0018, F.S., authorizing an arbitral tribunal to grant an interim measure. 
 
Section 20 creates s. 684.0019, F.S., providing conditions for granting interim measure. 
 
Section 21 creates s. 684.002, F.S., providing conditions for granting interim orders to prevent a party 
from frustrating the purpose of an interim measure. 
 
Section 22 creates s. 684.0021, F.S., requiring a party to be given notice of and an opportunity to object 
to an interim measure or preliminary order. 
 
Section 23 creates s. 684.0022, F.S., authorizing an arbitral tribunal to modify, suspend, or terminate 
an interim measure or preliminary order under certain circumstances. 
 
Section 24 creates s. 684.0023, F.S., authorizing a security requirement as a condition of granting an 
interim measure or preliminary order. 
 
Section 25 creates s. 684.0024, F.S., requiring certain disclosures as a condition of granting or 
maintaining an interim measure or preliminary order. 
 
Section 26 creates s. 684.0025, F.S., providing for awards of costs and damages. 
 
Section 27 creates s. 684.0026, F.S., providing for court recognition and enforcement of interim 
measures. 
 
Section 28 creates s. 684.0027, F.S., specifying grounds under which a court may refuse to enforce an 
interim measure. 
 
Section 29 creates s. 684.0028, F.S., authorizing a court to grant an interim measure. 
 
Section 30 creates s. 684.0029, F.S., requiring equal treatment and opportunity to be heard for parties. 
 
Section 31 creates s. 684.003, F.S., providing arbitration procedures, in the absence of agreement.  
 
Section 32 creates s. 684.0031, F.S., allowing parties and the tribunal to choose a place of arbitration. 
 
Section 33 creates s. 684.0032, F.S., specifying an arbitral proceeding‟s date of commencement. 
 
Section 34 creates s. 684.0033, F.S., authorizing parties to agree on the language to be used. 
 
Section 35 creates s. 684.0034, F.S., providing for the submission of claims and defenses. 
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Section 36 creates s. 684.0035, F.S., providing for the determination of the method by which evidence 
will be presented before an arbitral proceeding. 
 
Section 37 creates s. 684.0036, F.S., specifying actions constituting a default by a party. 
 
Section 38 creates s. 684.0037, F.S., providing for the use of an expert. 
 
Section 39 creates s. 684.0038, F.S., authorizing the court‟s assistance in taking evidence. 
 
Section 40 creates s. 684.0039, F.S., providing for the choice of applicable law. 
 
Section 41 creates s. 684.004, F.S., providing for decisionmaking by the arbitrators. 
 
Section 42 creates s. 684.0041, F.S., providing for settlement agreements. 
 
Section 43 creates s. 684.0042, F.S., specifying the form and content of an arbitral award. 
 
Section 44 creates s. 684.0043, F.S., providing for the termination of arbitral proceedings. 
 
Section 45 creates s. 684.0044, F.S., authorizing an arbitral tribunal to correct and interpret an arbitral 
award or make an additional award under certain conditions. 
 
Section 46 creates s. 684.0045, F.S., providing judicial immunity to arbitrators. 
 
Section 47 creates s. 684.0046, F.S., specifying conditions under which a court may set aside an 
arbitral award. 
 
Section 48 creates s. 684.0047, F.S., providing for the recognition and enforcement of arbitral awards 
by a court. 
 
Section 49 creates s. 684.0048, F.S., specifying grounds for a court to refuse to recognize or enforce 
an arbitral award. 
 
Section 50 repeals parts I, II, and III of ch. 684, F.S., the Florida International Arbitration Act. 
 
Section 51 provides an effective date of July 1, 2010. 
 

II.  FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 
 

A. FISCAL IMPACT ON STATE GOVERNMENT: 
 
1. Revenues: 

The Office of State Courts Administrator reports that the fiscal impact cannot be accurately 
determined, but expects an increase in circuit civil filings for ancillary legal proceedings. However, 
any impact is expected to be insignificant. 
 

2. Expenditures: 

The Office of State Courts Administrator reports that the fiscal impact cannot be accurately 
determined, but expects an increase in circuit civil filings for ancillary legal proceedings. However, 
any impact is expected to be insignificant. 
 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 
 
1. Revenues: 

None. 
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2. Expenditures: 

None. 
 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Proponents of the bill, including the International Law Section of the Florida Bar, claim the adoption of 
the Model Law will make Florida a more attractive seat of arbitration, attracting more visitors who would 
increase the demand for ancillary legal services, hospitality services, and entertainment. Any such 
impact is indeterminate at this time. 
 

D. FISCAL COMMENTS: 

The bill may have some insignificant impact on court filings. It may also have a positive impact on 
private sector hospitality, legal and entertainment industries. 
 

III.  COMMENTS 
 

A. CONSTITUTIONAL ISSUES: 
 

 1. Applicability of Municipality/County Mandates Provision: 

This bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 
 

 2. Other: 

None. 
 

B. RULE-MAKING AUTHORITY: 

None. 
 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

 

IV.  AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES 

 
On March 11, 2010, the Insurance, Business & Financial Affairs Policy Committee adopted three 
amendments, which made the following changes: 
 

 Corrected a cross reference, applying current service of process requirements to the new 
International Commercial Arbitration Act.  

 
 Made technical changes to clarify the waiver of the right to object and time limits, correct an internal 

cross reference and remove references to “other authority” throughout the bill.  
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Title 13. Courts and Court Procedure 
Contracts and Agreements 
Article 22. Age of Competence--Arbitration--Mediation 
Part 6. Colorado International Commercial Arbitration Act 
 

§ 13-22-601. Short Title; Scope of Application 

(1) This part 6 shall be known and may be cited as the “Colorado International Commercial 
Arbitration Act”.  This part 6 applies to international commercial arbitration, subject to any 
agreement in force between the United States of America and any other country or countries. 
 
(2) The provisions of this part 6, except sections 608, 609, 617.H, 617.I, 617.J, 627, 635 and 
636, apply only if the place of arbitration is in this state. 
 
(3) An arbitration is international if: 
 

(a) the parties to an arbitration agreement have, at the time of the conclusion of that 
agreement, their places of business in different countries; or 

 
(b) one of the following places is situated outside the country in which the parties 

have their places of business: 
 

(i) the place of arbitration if determined in, or pursuant to, the arbitration 
agreement; 
 

(ii) any place where a substantial part of the obligations of the commercial 
relationship is to be performed or the place with which the subject-matter 
of the dispute is most closely connected; or 

 
(c) the parties have expressly agreed that the subject-matter of the arbitration 

agreement related to more than one country. 
 

(4) For the purposes of paragraph (3) of this section: 

 (a) if a party has more than one place of business, the place of business is that which 
has the closest relationship to the arbitration agreement; 

 (b) if a party does not have a place of business, reference is to be made to his habitual 
residence. 
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(5) This part 6 shall not affect any law that may prohibit a matter from being resolved by 
arbitration or that specifies the manner in which a specific matter may be submitted or resolved 
by arbitration. 

(6) A party that participates in an arbitral proceeding under this part 6 consents to the 
exercise of personal jurisdiction in this state for the purposes of confirming or vacating interim 
measures and arbitral awards. 
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§ 13-22-602.  Definitions and rules of interpretation 

(1) For the purposes of this part 6: 
 

(a)   “arbitration” means any arbitration whether or not administered by a permanent 
arbitral institution; 
 

(b)  “arbitral tribunal” means a sole arbitrator or a panel of arbitrators; 
 

(c) “commercial” should be given a wide interpretation so as to cover matters arising 
from all relationships of a commercial nature, whether contractual or not. Relationships of a 
commercial nature include, but are not limited to, the following transactions: any trade 
transaction for the supply or exchange of goods or services; distribution agreement; commercial 
representation or agency; factoring; leasing; construction of works; consulting; engineering; 
licensing; investment; financing; banking; insurance; exploitation agreement or concession; joint 
venture and other forms of industrial or business cooperation; carriage of goods or passengers by 
air, sea, rail or road. 

 
(d)  “court” means a district court of this state; 

 
(e)  where a provision of this part 6, except section 628, leaves the parties free to 

determine a certain issue, such freedom includes the right of the parties to authorize a third party, 
including an institution, to make that determination; 
 

(f)  where a provision of this part 6 refers to the fact that the parties have agreed or 
that they may agree or in any other way refers to an agreement of the parties, such agreement 
includes any arbitration rules referred to in that agreement;  
 

(g)  where a provision of this part 6, other than in section 625(a) and 632(2)(a), refers 
to a claim, it also applies to a counter-claim, and where it refers to a defense, it also applies to a 
defense to such counter-claim.  

(2)  In the interpretation of this part 6, which is based upon the UNCITRAL Model Law on 
International Commercial Arbitration, regard is to be had to its international origin, the travaux 
préparatoires of the UNCITRAL Model Law on International Commercial Arbitration, and to 
the need to promote uniformity in its application and the observance of good faith.   

(3)  Questions concerning matters governed by this part 6 which are not expressly settled in it 
are to be settled in conformity with the general principles on which this part 6 is based. 
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§ 13-22-603. Receipt of written communications 
 
(1)  Unless otherwise agreed by the parties: 
  

(a) any written communication is deemed to have been received if it is delivered to 
the addressee personally or if it is delivered at his place of business, habitual residence or 
mailing address; if none of these can be found after making a reasonable inquiry, a written 
communication is deemed to have been received if it is sent to the addressee’s last-known place 
of business, habitual residence or mailing address by registered letter or any other means which 
provides a record of the attempt to deliver it; 

 
(b) the communication is deemed to have been received on the date it is so delivered. 
 

(2) The provisions of this part 6 do not apply to communications in court proceedings. 
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§ 13-22-604. Waiver of right to object 
 
A party who knows that any provision of this part 6 from which the parties may derogate or any 
requirement under the arbitration agreement has not been complied with and yet proceeds with 
the arbitration without stating his objection to such non-compliance without undue delay or, if a 
time-limit is provided therefor, within such period of time, shall be deemed to have waived his 
right to object. 
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§ 13-22-605. Extent of court intervention 
 
In matters governed by this part 6, no court shall intervene except where so provided in this part 
6. 
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§ 13-22-606. Court or other authority for certain functions of arbitration assistance and 
supervision 
 
The functions referred to in sections 611(3), 611(4), 613(3), 614, 616(3) and 634(2) shall be 
performed by the district court in the county in which the seat of the arbitration is located. 
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§ 13-22-607. Definition of arbitration agreement 
 
“Arbitration agreement” is an agreement by the parties to submit to arbitration all or certain 
disputes which have arisen or which may arise between them in respect of a defined legal 
relationship, whether contractual or not. 
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§ 13-22-608. Arbitration agreement and substantive claim before court 
 
(1)  A court before which an action is brought in a matter which is the subject of an 
arbitration agreement shall, if a party so requests not later than when submitting his first 
statement on the substance of the dispute, refer the parties to arbitration unless it finds that the 
agreement is null and void, inoperative or incapable of being performed. 
 
(2)  Where an action referred to in paragraph (1) of this section has been brought, arbitral 
proceedings may nevertheless be commenced or continued, and an award may be made, while 
the issue is pending before the court. 
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§ 13-22-609. Arbitration agreement and interim measures by court 
 
It is not incompatible with an arbitration agreement for a party to request, before or during 
arbitral proceedings, from a court an interim measure of protection and for a court to grant such 
measure. 
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§ 13-22-610. Number of arbitrators 
 
(1)  The parties are free to determine the number of arbitrators. 
 
(2)  Failing such determination, the number of arbitrators shall be three. 
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§ 13-22-611. Appointment of arbitrators 
 
(1)  No person shall be precluded by reason of his nationality from acting as an arbitrator, 
unless otherwise agreed by the parties. 
 
(2)  The parties are free to agree on a procedure of appointing the arbitrator or arbitrators, 
subject to the provisions of paragraphs (4) and (5) of this section. 
 
(3)  Failing such agreement, 
 

(a)  in an arbitration with three arbitrators, each party shall appoint one arbitrator, and 
the two arbitrators thus appointed shall appoint the third arbitrator; if a party fails to appoint the 
arbitrator within thirty days of receipt of a request to do so from the other party, or if the two 
arbitrators fail to agree on the third arbitrator within thirty days of their appointment, the 
appointment shall be made, upon request of a party, by the court or other authority specified in 
section 606; 
 

(b)  in an arbitration with a sole arbitrator, if the parties are unable to agree on the 
arbitrator, he shall be appointed, upon request of a party, by the court or other authority specified 
in section 606. 
 
(4)  Where, under an appointment procedure agreed upon by the parties, 
 

(a)  a party fails to act as required under such procedure, or 
 

(b)  the parties, or two arbitrators, are unable to reach an agreement expected of them 
under such procedure, or 
 

(c)  a third party, including an institution, fails to perform any function entrusted to it 
under such procedure, any party may request the court or other authority specified in section 606 
to take the necessary measure, unless the agreement on the appointment procedure provides other 
means for securing the appointment. 
 
(5)  A decision on a matter entrusted by paragraph (3) or (4) of this section to the court or 
other authority specified in section 606 shall be subject to no appeal. The court or other authority, 
in appointing an arbitrator, shall have due regard to any qualifications required of the arbitrator 
by the agreement of the parties and to such considerations as are likely to secure the appointment 
of an independent and impartial arbitrator and, in the case of a sole or third arbitrator, shall take 
into account as well the advisability of appointing an arbitrator of a nationality other than those 
of the parties. 
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§ 13-22-612. Grounds for challenge 
 
(1)  When a person is approached in connection with his possible appointment as an arbitrator, 
he shall disclose any circumstances likely to give rise to justifiable doubts as to his impartiality 
or independence. An arbitrator, from the time of his appointment and throughout the arbitral 
proceedings, shall without delay disclose any such circumstances to the parties unless they have 
already been informed of them by him. 
 
(2)  An arbitrator may be challenged only if circumstances exist that give rise to justifiable 
doubts as to his impartiality or independence, or if he does not possess qualifications agreed to 
by the parties. A party may challenge an arbitrator appointed by him, or in whose appointment he 
has participated, only for reasons of which he becomes aware after the appointment has been 
made. 
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§ 13-22-613. Challenge procedure 
 
(1)  The parties are free to agree on a procedure for challenging an arbitrator, subject to the 
provisions of paragraph (3) of this section. 
 
(2)  Failing such agreement, a party who intends to challenge an arbitrator shall, within 
fifteen days after becoming aware of the constitution of the arbitral tribunal or after becoming 
aware of any circumstance referred to in section 612(2), send a written statement of the reasons 
for the challenge to the arbitral tribunal. Unless the challenged arbitrator withdraws from his 
office or the other party agrees to the challenge, the arbitral tribunal shall decide on the challenge. 
 
(3)  If a challenge under any procedure agreed upon by the parties or under the procedure of 
paragraph (2) of this section is not successful, the challenging party may request, within thirty 
days after having received notice of the decision rejecting the challenge, the court or other 
authority specified in section 606 to decide on the challenge, which decision shall be subject to 
no appeal; while such a request is pending, the arbitral tribunal, including the challenged 
arbitrator, may continue the arbitral proceedings and make an award. 
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§ 13-22-614. Failure or impossibility to act 
 
(1)  If an arbitrator becomes de jure or de facto unable to perform his functions or for other 
reasons fails to act without undue delay, his mandate terminates if he withdraws from his office 
or if the parties agree on the termination. Otherwise, if a controversy remains concerning any of 
these grounds, any party may request the court or other authority specified in section 606 to 
decide on the termination of the mandate, which decision shall be subject to no appeal. 
 
(2)  If, under this section or section 613(2), an arbitrator withdraws from his office or a party 
agrees to the termination of the mandate of an arbitrator, this does not imply acceptance of the 
validity of any ground referred to in this section or section 612(2). 
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§ 13-22-615. Appointment of substitute arbitrator 
 
Where the mandate of an arbitrator terminates under section 613 or 614 or because of his 
withdrawal from office for any other reason or because of the revocation of his mandate by 
agreement of the parties or in any other case of termination of his mandate, a substitute arbitrator 
shall be appointed according to the rules that were applicable to the appointment of the arbitrator 
being replaced. 
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§ 13-22-616. Competence of arbitral tribunal to rule on its jurisdiction 
 
(1)  The arbitral tribunal may rule on its own jurisdiction, including any objections with 
respect to the existence or validity of the arbitration agreement. For that purpose, an arbitration 
clause which forms part of a contract shall be treated as an agreement independent of the other 
terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall 
not entail ipso jure the invalidity of the arbitration clause. 
 
(2)  A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than the 
submission of the statement of defense. A party is not precluded from raising such a plea by the 
fact that he has appointed, or participated in the appointment of, an arbitrator. A plea that the 
arbitral tribunal is exceeding the scope of its authority shall be raised as soon as the matter 
alleged to be beyond the scope of its authority is raised during the arbitral proceedings. The 
arbitral tribunal may, in either case, admit a later plea if it considers the delay justified. 
 
(3)  The arbitral tribunal may rule on a plea referred to in paragraph (2) of this section either 
as a preliminary question or in an award on the merits. If the arbitral tribunal rules as a 
preliminary question that it has jurisdiction, any party may request, within thirty days after 
having received notice of that ruling, the court specified in section 606 to decide the matter, 
which decision shall be subject to no appeal; while such a request is pending, the arbitral tribunal 
may continue the arbitral proceedings and make an award. 
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§ 13-22-617.  Power of arbitral tribunal to order interim measures 
 
(1)  Unless otherwise agreed by the parties, the arbitral tribunal may, at the request of a party, 
grant interim measures. 
 
(2)  An interim measure is any temporary measure, whether in the form of an award or in 
another form, by which, at any time prior to the issuance of the award by which the dispute is 
finally decided, the arbitral tribunal orders a party to: 
 

(a)  Maintain or restore the status quo pending determination of the dispute; 
 

(b)  Take action that would prevent, or refrain from taking action that is likely to 
cause, current or imminent harm or prejudice to the arbitral process itself; 
 

(c)  Provide a means of preserving assets out of which a subsequent award may be 
satisfied; or 
 

(d)  Preserve evidence that may be relevant and material to the resolution of the 
dispute. 
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§ 13-22-617.A  Conditions for granting interim measures 

(1)  The party requesting an interim measure under sections 617(2)(a), (b) and (c) shall satisfy 
the arbitral tribunal that: 
 

(a)  Harm not adequately reparable by an award of damages is likely to result if the 
measure is not ordered, and such harm substantially outweighs the harm that is likely to result to 
the party against whom the measure is directed if the measure is granted; and 
 

(b)  There is a reasonable possibility that the requesting party will succeed on the 
merits of the claim. The determination on this possibility shall not affect the discretion of the 
arbitral tribunal in making any subsequent determination. 
 
(2)  With regard to a request for an interim measure under section 617(2)(d), the requirements 
in paragraphs (1)(a) and (b) of this section shall apply only to the extent the arbitral tribunal 
considers appropriate. 
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§ 13-22-617.B  Applications for preliminary orders and conditions for granting 
preliminary orders 
 
(1)  Unless otherwise agreed by the parties, a party may, without notice to any other party, 
make a request for an interim measure together with an application for a preliminary order 
directing a party not to frustrate the purpose of the interim measure requested. 
 
(2)  The arbitral tribunal may grant a preliminary order provided it considers that prior 
disclosure of the request for the interim measure to the party against whom it is directed risks 
frustrating the purpose of the measure. 
 
(3)  The conditions defined under section 617.A apply to any preliminary order, provided that 
the harm to be assessed under section 617.A(1)(a), is the harm likely to result from the order 
being granted or not. 
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§ 13-22-617.C  Specific regime for preliminary orders 
 
(1)  Immediately after the arbitral tribunal has made a determination in respect of an 
application for a preliminary order, the arbitral tribunal shall give notice to all parties of the 
request for the interim measure, the application for the preliminary order, the preliminary order, 
if any, and all other communications, including by indicating the content of any oral 
communication, between any party and the arbitral tribunal in relation thereto. 
 
(2)  At the same time, the arbitral tribunal shall give an opportunity to any party against 
whom a preliminary order is directed to present its case at the earliest practicable time. 
 
(3)  The arbitral tribunal shall decide promptly on any objection to the preliminary order. 
 
(4)  A preliminary order shall expire after twenty days from the date on which it was issued 
by the arbitral tribunal. However, the arbitral tribunal may issue an interim measure adopting or 
modifying the preliminary order, after the party against whom the preliminary order is directed 
has been given notice and an opportunity to present its case. 
 
(5)  A preliminary order shall be binding on the parties but shall not be subject to 
enforcement by a court. Such a preliminary order does not constitute an award. 
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§ 13-22-617.D  Modification, suspension, termination 
 
The arbitral tribunal may modify, suspend or terminate an interim measure or a preliminary order 
it has granted, upon application of any party or, in exceptional circumstances and upon prior 
notice to the parties, on the arbitral tribunal’s own initiative. 
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§ 13-22-617.E  Provision of security 
 
(1)  The arbitral tribunal may require the party requesting an interim measure to provide 
appropriate security in connection with the measure. 
 
(2)  The arbitral tribunal shall require the party applying for a preliminary order to provide 
security in connection with the order unless the arbitral tribunal considers it inappropriate or 
unnecessary to do so. 
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§ 13-22-617.F  Disclosure 
 
(1)  The arbitral tribunal may require any party promptly to disclose any material change in 
the circumstances on the basis of which the measure was requested or granted. 
 
(2)  The party applying for a preliminary order shall disclose to the arbitral tribunal all 
circumstances that are likely to be relevant to the arbitral tribunal’s determination whether to 
grant or maintain the order, and such obligation shall continue until the party against whom the 
order has been requested has had an opportunity to present its case. Thereafter, paragraph (1) of 
this section shall apply. 
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§ 13-22-617.G  Costs and damages 
 
The party requesting an interim measure or applying for a preliminary order shall be liable for 
any costs and damages caused by the measure or the order to any party if the arbitral tribunal 
later determines that, in the circumstances, the measure or the order should not have been 
granted. The arbitral tribunal may award such costs and damages at any point during the 
proceedings. 
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§ 13-22-617.H  Recognition and enforcement of interim measures 
 
(1)  An interim measure issued by an arbitral tribunal shall be recognized as binding and, 
unless otherwise provided by the arbitral tribunal, enforced upon application to the competent 
court, irrespective of the country in which it was issued, subject to the provisions of section 617.I. 
 
(2)  The party who is seeking or has obtained recognition or enforcement of an interim 
measure shall promptly inform the court of any termination, suspension or modification of that 
interim measure. 
 
(3)  The court where recognition or enforcement is sought may, if it considers it proper, order 
the requesting party to provide appropriate security if the arbitral tribunal has not already made a 
determination with respect to security or where such a decision is necessary to protect the rights 
of third parties. 
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§ 13-22-617.I Grounds for refusing recognition or enforcement of an interim measure 
 
(1)  Recognition or enforcement of an interim measure may be refused only: 
 

(a)  At the request of the party against whom it is invoked if the court is satisfied that: 
 

(i) Such refusal is warranted on the grounds set forth in sections 636(1)(a)(i), (ii), 
(iii) or (iv); or 

 
(ii) The arbitral tribunal’s decision with respect to the provision of security in 
connection with the interim measure issued by the arbitral tribunal has not been 
complied with; or 

 
(iii) The interim measure has been terminated or suspended by the arbitral tribunal 
or, where so empowered, by the court of the state or country in which the 
arbitration takes place or under the law of which that interim measure was 
granted; or 

 
(b)  If the court finds that: 

 
(i) The interim measure is incompatible with the powers conferred upon the court 
unless the court decides to reformulate the interim measure to the extent necessary 
to adapt it to its own powers and procedures for the purposes of enforcing that 
interim measure and without modifying its substance; or 

 
(ii) Any of the grounds set forth in sections 636(1)(b)(i) or (ii), apply to the 
recognition and enforcement of the interim measure. 

 
(2)  Any determination made by the court on any ground in paragraph (1) of this section shall 
be effective only for the purposes of the application to recognize and enforce the interim measure. 
The court where recognition or enforcement is sought shall not, in making that determination, 
undertake a review of the substance of the interim measure. 
 



[DRAFT] 

28 

 

 
§ 13-22-617.J  Court-ordered interim measures 
 
A court shall have the same power of issuing an interim measure in relation to arbitration 
proceedings, irrespective of whether the arbitration proceedings are held in this state, as it has in 
relation to proceedings in courts. The court shall exercise such power in accordance with its own 
procedures in consideration of the specific features of international arbitration. 
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§ 13-22-618. Equal treatment of parties 
 
The parties shall be treated with equality and each party shall be given a full opportunity of 
presenting his case. 
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§ 13-22-619. Determination of rules of procedure 
 
(1)  Subject to the provisions of this part 6, the parties are free to agree on the procedure to be 
followed by the arbitral tribunal in conducting the proceedings. 
 
(2)  Failing such agreement, the arbitral tribunal may, subject to the provisions of this part 6, 
conduct the arbitration in such manner as it considers appropriate. The power conferred upon the 
arbitral tribunal includes the power to determine the admissibility, relevance, materiality and 
weight of any evidence. 
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§ 13-22-620. Place of arbitration 
 
(1)  The parties are free to agree on the place of arbitration. Failing such agreement, the place 
of arbitration shall be determined by the arbitral tribunal having regard to the circumstances of 
the case, including the convenience of the parties. 
 
(2)  Notwithstanding the provisions of paragraph (1) of this section, the arbitral tribunal may, 
unless otherwise agreed by the parties, meet at any place it considers appropriate for consultation 
among its members, for hearing witnesses, experts or the parties, or for inspection of goods, 
other property or documents. 
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§ 13-22-621. Commencement of arbitral proceedings 
 
Unless otherwise agreed by the parties, the arbitral proceedings in respect of a particular dispute 
commence on the date on which a request for that dispute to be referred to arbitration is received 
by the respondent. 
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§ 13-22-622. Language  
 
(1)  The parties are free to agree on the language or languages to be used in the arbitral 
proceedings. Failing such agreement, the arbitral tribunal shall determine the language or 
languages to be used in the proceedings. This agreement or determination, unless otherwise 
specified therein, shall apply to any written statement by a party, any hearing and any award, 
decision or other communication by the arbitral tribunal. 
 
(2)  The arbitral tribunal may order that any documentary evidence shall be accompanied by a 
translation into the language or languages agreed upon by the parties or determined by the 
arbitral tribunal. 
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§ 13-22-623. Statements of claim and defense 
 
(1)  Within the period of time agreed by the parties or determined by the arbitral tribunal, the 
claimant shall state the facts supporting his claim, the points at issue and the relief or remedy 
sought, and the respondent shall state his defense in respect of these particulars, unless the 
parties have otherwise agreed as to the required elements of such statements. The parties may 
submit with their statements all documents they consider to be relevant or may add a reference to 
the documents or other evidence they will submit. 
 
(2)  Unless otherwise agreed by the parties, either party may amend or supplement his claim 
or defense during the course of the arbitral proceedings, unless the arbitral tribunal considers it 
inappropriate to allow such amendment having regard to the delay in making it. 
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§ 13-22-624. Hearings and written proceedings 
 
(1)  Subject to any contrary agreement by the parties, the arbitral tribunal shall decide 
whether to hold oral hearings for the presentation of evidence or for oral argument, or whether 
the proceedings shall be conducted on the basis of documents and other materials. However, 
unless the parties have agreed that no hearings shall be held, the arbitral tribunal shall hold such 
hearings at an appropriate stage of the proceedings, if so requested by a party. 
 
(2)  The parties shall be given sufficient advance notice of any hearing and of any meeting of 
the arbitral tribunal for the purposes of inspection of goods, other property or documents. 
 
(3)  All statements, documents or other information supplied to the arbitral tribunal by one 
party shall be communicated to the other party. Also any expert report or evidentiary document 
on which the arbitral tribunal may rely in making its decision shall be communicated to the 
parties. 
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§ 13-22-625. Default of a party  
 
Unless otherwise agreed by the parties, if, without showing sufficient cause, 
 

(a)  the claimant fails to communicate his statement of claim in accordance with 
section  623(1), the arbitral tribunal shall terminate the proceedings; 
 

(b)  the respondent fails to communicate his statement of defense in accordance with 
section 623(1), the arbitral tribunal shall continue the proceedings without treating such failure in 
itself as an admission of the claimant’s allegations; 
 

(c)  any party fails to appear at a hearing or to produce documentary evidence, the 
arbitral tribunal may continue the proceedings and make the award on the evidence before it. 
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§ 13-22-626. Expert appointed by arbitral tribunal 
 
(1)  Unless otherwise agreed by the parties, the arbitral tribunal 
 

(a)  may appoint one or more experts to report to it on specific issues to be determined 
by the arbitral tribunal; 
 

(b)  may require a party to give the expert any relevant information or to produce, or 
to provide access to, any relevant documents, goods or other property for his inspection. 
 
(2)  Unless otherwise agreed by the parties, if a party so requests or if the arbitral tribunal 
considers it necessary, the expert shall, after delivery of his written or oral report, participate in a 
hearing where the parties have the opportunity to put questions to him and to present expert 
witnesses in order to testify on the points at issue. 
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§ 13-22-627. Court assistance in taking evidence 
 
The arbitral tribunal or a party with the approval of the arbitral tribunal may request from a 
competent court of this state assistance in taking evidence. The court may execute the request 
within its competence and according to its rules on taking evidence. 
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§ 13-22-628. Rules applicable to substance of dispute 
 
(1)  The arbitral tribunal shall decide the dispute in accordance with such rules of law as are 
chosen by the parties as applicable to the substance of the dispute. Any designation of the law or 
legal system of a state or country shall be construed, unless otherwise expressed, as directly 
referring to the substantive law of that state or country and not to its conflict of laws rules. 
 
(2)  Failing any designation by the parties, the arbitral tribunal shall apply the law determined 
by the conflict of laws rules which it considers applicable. 
 
(3)  The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if the 
parties have expressly authorized it to do so. 
 
(4)  In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract 
and shall take into account the usages of the trade applicable to the transaction. 
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§ 13-22-629. Decision-making by panel of arbitrators 
 
In arbitral proceedings with more than one arbitrator, any decision of the arbitral tribunal shall be 
made, unless otherwise agreed by the parties, by a majority of all its members. However, 
questions of procedure may be decided by a presiding arbitrator, if so authorized by the parties or 
all members of the arbitral tribunal. 
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§ 13-22-630. Settlement 
 
(1)  If, during arbitral proceedings, the parties settle the dispute, the arbitral tribunal shall 
terminate the proceedings and, if requested by the parties and not objected to by the arbitral 
tribunal, record the settlement in the form of an arbitral award on agreed terms. 
 
(2)  An award on agreed terms shall be made in accordance with the provisions of section 631 
and shall state that it is an award. Such an award has the same status and effect as any other 
award on the merits of the case. 
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§ 13-22-631. Form and contents of award 
 
(1)  The award shall be made in writing and shall be signed by the arbitrator or arbitrators. In 
arbitral proceedings with more than one arbitrator, the signatures of the majority of all members 
of the arbitral tribunal shall suffice, provided that the reason for any omitted signature is stated. 
 
(2)  The award shall state the reasons upon which it is based, unless the parties have agreed 
that no reasons are to be given or the award is an award on agreed terms under section 630. 
 
(3)  The award shall state its date and the place of arbitration as determined in accordance 
with section 620(1). The award shall be deemed to have been made at that place. 
 
(4)  After the award is made, a copy signed by the arbitrators in accordance with paragraph 
(1) of this article shall be delivered to each party. 
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§ 13-22-632. Termination of proceedings 
 
(1)  The arbitral proceedings are terminated by the final award or by an order of the arbitral 
tribunal in accordance with paragraph (2) of this section. 
 
(2)  The arbitral tribunal shall issue an order for the termination of the arbitral proceedings 
when: 
 

(a)  the claimant withdraws his claim, unless the respondent objects thereto and the 
arbitral tribunal recognizes a legitimate interest on his part in obtaining a final settlement of the 
dispute; 
 

(b)  the parties agree on the termination of the proceedings; 
 

(c)  the arbitral tribunal finds that the continuation of the proceedings has for any 
other reason become unnecessary or impossible. 
 
(3)  The mandate of the arbitral tribunal terminates with the termination of the arbitral 
proceedings, subject to the provisions of sections 633 and 634(4). 
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§ 13-22-633. Correction and interpretation of award; additional award 
 
(1)  Within thirty days of receipt of the award, unless another period of time has been agreed 
upon by the parties: 
 

(a)  a party, with notice to the other party, may request the arbitral tribunal to correct 
in the award any errors in computation, any clerical or typographical errors or any errors of 
similar nature; 
 

(b)  if so agreed by the parties, a party, with notice to the other party, may request the 
arbitral tribunal to give an interpretation of a specific point or part of the award. If the arbitral 
tribunal considers the request to be justified, it shall make the correction or give the 
interpretation within thirty days of receipt of the request. The interpretation shall form part of the 
award. 
 
(2)  The arbitral tribunal may correct any error of the type referred to in paragraph (1)(a) of 
this section on its own initiative within thirty days of the date of the award. 
 
(3)  Unless otherwise agreed by the parties, a party, with notice to the other party, may 
request, within thirty days of receipt of the award, the arbitral tribunal to make an additional 
award as to claims presented in the arbitral proceedings but omitted from the award. If the 
arbitral tribunal considers the request to be justified, it shall make the additional award within 
sixty days. 
 
(4)  The arbitral tribunal may extend, if necessary, the period of time within which it shall 
make a correction, interpretation or an additional award under paragraph (1) or (3) of this section. 
 
(5)  The provisions of section 631 shall apply to a correction or interpretation of the award or 
to an additional award. 
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§ 13-22-634. Application for setting aside as exclusive recourse against arbitral award 
 
(1)  Recourse to a court against an arbitral award may be made only by an application for 
setting aside in accordance with paragraphs (2) and (3) of this section. 
 
(2)  An arbitral award may be set aside by the court specified in section 606 only if: 
 

(a)  the party making the application furnishes proof that: 
 

(i) a party to the arbitration agreement referred to in section 607 was under some 
incapacity; or the said agreement is not valid under the law to which the parties 
have subjected it or, failing any indication thereon, under the law of this state; or 

 
(ii) the party making the application was not given proper notice of the 
appointment of an arbitrator or of the arbitral proceedings or was otherwise 
unable to present his case; or 

 
(iii) the award deals with a dispute not contemplated by or not falling within the 
terms of the submission to arbitration, or contains decisions on matters beyond the 
scope of the submission to arbitration, provided that, if the decisions on matters 
submitted to arbitration can be separated from those not so submitted, only that 
part of the award which contains decisions on matters not submitted to arbitration 
may be set aside; or 

 
(iv) the composition of the arbitral tribunal or the arbitral procedure was not in 
accordance with the agreement of the parties, unless such agreement was in 
conflict with a provision of this part 6 from which the parties cannot derogate, or, 
failing such agreement, was not in accordance with this part 6; or 

 
(b)  the court finds that: 

 
(i) the subject-matter of the dispute is not capable of settlement by arbitration 
under the law of this state; or 

 
(ii) the award is in conflict with the public policy of this state. 

 
(3)  An application for setting aside may not be made after three months have elapsed from 
the date on which the party making that application had received the award or, if a request had 
been made under section 633, from the date on which that request had been disposed of by the 
arbitral tribunal. 
 
(4)  The court, when asked to set aside an award, may, where appropriate and so requested by 
a party, suspend the setting aside proceedings for a period of time determined by it in order to 
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give the arbitral tribunal an opportunity to resume the arbitral proceedings or to take such other 
action as in the arbitral tribunal’s opinion will eliminate the grounds for setting aside. 
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§ 13-22-635. Recognition and enforcement of awards 
 
(1)  An arbitral award, irrespective of the country in which it was made, shall be recognized 
as binding and, upon application in writing to the competent court, shall be enforced subject to 
the provisions of this section and of section 636. 
 
(2)  The party relying on an award or applying for its enforcement shall supply the original 
award or a copy thereof. If the award is not made in the English language, the court may request 
the party to supply a translation of the award. 
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§ 13-22-636. Grounds for refusing recognition or enforcement of awards 
 
(1)  Recognition or enforcement of an arbitral award, irrespective of the country in which it 
was made, may be refused only: 
 

(a)  at the request of the party against whom it is invoked, if that party furnishes to the 
competent court where recognition or enforcement is sought proof that: 
 

(i) a party to the arbitration agreement referred to in section 607 was under some 
incapacity; or the said agreement is not valid under the law to which the parties 
have subjected it or, failing any indication thereon, under the law of the country 
where the award was made; or 

 
(ii) the party against whom the award is invoked was not given proper notice of 
the appointment of an arbitrator or of the arbitral proceedings or was otherwise 
unable to present his case; or 

 
(iii) the award deals with a dispute not contemplated by or not falling within the 
terms of the submission to arbitration, or it contains decisions on matters beyond 
the scope of the submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from those not so submitted, that 
part of the award which contains decisions on matters submitted to arbitration 
may be recognized and enforced; or 

 
(iv) the composition of the arbitral tribunal or the arbitral procedure was not in 
accordance with the agreement of the parties or, failing such agreement, was not 
in accordance with the law of the country where the arbitration took place; or 

 
(v) the award has not yet become binding on the parties or has been set aside or 
suspended by a court of the country in which, or under the law of which, that 
award was made; or 

 
(b)  if the court finds that: 

 
(i) the subject-matter of the dispute is not capable of settlement by arbitration 
under the law of this state; or 

 
(ii) the recognition or enforcement of the award would be contrary to the public 
policy of this state. 

 
(2)  If an application for setting aside or suspension of an award has been made to a court 
referred to in paragraph (1)(a)(v) of this section, the court where recognition or enforcement is 
sought may, if it considers it proper, adjourn its decision and may also, on the application of the 
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party claiming recognition or enforcement of the award, order the other party to provide 
appropriate security. 
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§ 13-22-637. Immunity [Combination of 13-22-507 and 13-22-214] 

(1) None of the arbitrators, witnesses, parties, or representatives of the parties involved in the 
arbitration of an international dispute pursuant to this part 6 shall be subject to service of process 
on any civil matter while such persons are present in this state for the purpose of participating in 
the arbitration of that international dispute. 
 
(2) An arbitrator or an arbitration organization acting in the capacity of an arbitrator pursuant to 
this part 6 shall be immune from civil liability to the same extent as a judge of a court of this 
state acting in a judicial capacity. 
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§ 13-22-638. Disclosure of information relating to arbitral proceedings and awards 
prohibited 
 
(1)  Unless otherwise agreed by the parties, no party may publish, disclose or communicate 
any information relating to: 
 

(a) the arbitral proceedings under the arbitration agreement; or 
 

(b) an award made in those arbitral proceedings. 
 
(2)  Nothing in subsection (1) prevents the publication, disclosure or communication of 
information referred to in that subsection by a party: 
 

(a) if the publication, disclosure or communication is made: 
 

(i) to protect or pursue a legal right or interest of the party; or 
 
(ii) to enforce or challenge the award referred to in that subsection, in legal 
proceedings before a court or other judicial authority in or outside the state of 
Colorado; 

 
(b) if the publication, disclosure or communication is made to any government body, 

regulatory body, court or tribunal and the party is obliged by law to make the publication, 
disclosure or communication; or 
 

(c) if the publication, disclosure or communication is made to a professional or any other 
adviser of any of the parties.
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§ 13-22-501. Short title 
 
This part 5 shall be known and may be cited as the “Colorado International Dispute Resolution 
Act”. 
 
§ 13-22-502. Legislative declaration 

The general assembly finds and declares that it is the policy of the state of Colorado to encourage 
parties to international commercial or noncommercial agreements or transactions to resolve 
disputes arising from such agreements or transactions, when appropriate, through arbitration, 
mediation, or conciliation. Therefore, it is the intent of the general assembly that arbitration and 
ancillary forms of alternative dispute resolution be made available to resolve international 
disputes. 
 
§ 13-22-503. Definitions 

As used in this part 5, unless the context otherwise requires: 
 
(1) “Arbitration” means the referral of a dispute to one or more neutral third parties for a 
decision based on evidence and testimony provided by the disputants. 
 
(2) “Conciliation” means all forms of dispute resolution including, but not limited to, arbitration 
and mediation. 
 
(3) “International dispute” means any dispute which involves the following: 
 
(a) A dispute between persons who are residents of more than one country or entities which have 
facilities or operations relevant to the dispute located in more than one country; 
 
(b) A dispute in which the parties have expressly agreed that the subject matter relates to 
interests in more than one country; or 
 
(c) A dispute which is otherwise related to interests in more than one country. 
 
(4) “Mediation” means an intervention in dispute negotiations by a trained, neutral third party 
with the purpose of assisting the parties to reach their own solution. 
 

§ 13-22-504. Agreement for alternative dispute resolution 

The parties to an international dispute may agree to submit such dispute to arbitration, mediation, 
or conciliation for resolution of such dispute by means other than by litigation. Such dispute 
resolution pursuant to this part 5 shall be subject to any treaties or agreements which are in force 
and effect between the United States and any other country. 
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§ 13-22-505. Applicability 

Unless otherwise specified, the provisions of part 2 and part 5 of this article do not apply to any 
international dispute falling within the scope of international commercial arbitration under part 6 
of this article. The provisions of part 2 of this article and sections 13-22-307 and 13-22-308 shall 
apply to any international dispute submitted to alternative dispute resolution pursuant to this part 
5.  
 

§ 13-22-506. Choice of language 

The parties to any international dispute submitted for alternative dispute resolution pursuant to 
this part 5 may agree upon the language or languages to be used in the dispute resolution 
proceedings. 
 

§ 13-22-507. Immunity 

None of the arbitrators, mediators, conciliators, witnesses, parties, or representatives of the 
parties involved in the arbitration, mediation, or conciliation of an international dispute pursuant 
to this part 5 shall be subject to service of process on any civil matter while such persons are 
present in this state for the purpose of participating in the arbitration, mediation, or conciliation 
of that international dispute. 
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Resolutions adopted by the General Assembly

40/72. Model Law on International Commercial Arbitration 
of the United Nations Commission on International Trade Law

 The General Assembly, 

 Recognizing the value of arbitration as a method of settling disputes arising in 
international commercial relations,

 Convinced that the establishment of a model law on arbitration that is accept-
able to States with different legal, social and economic systems contributes to the 
development of harmonious international economic relations,

 Noting that the Model Law on International Commercial Arbitration1 was 
adopted by the United Nations Commission on International Trade Law at its 
eighteenth session, after due deliberation and extensive consultation with arbitral 
institutions and individual experts on international commercial arbitration,

 Convinced that the Model Law, together with the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards2 and the Arbitration Rules of the 
United Nations Commission on International Trade Law3 recommended by the 
General Assembly in its resolution 31/98 of 15 December 1976, signifi cantly 
contributes to the establishment of a unifi ed legal framework for the fair and effi cient 
settlement of disputes arising in international commercial relations,

 1. Requests the Secretary-General to transmit the text of the Model Law on 
International Commercial Arbitration of the United Nations Commission on Inter-
national Trade Law, together with the travaux préparatoires from the eighteenth 
session of the Commission, to Governments and to arbitral institutions and other 
interested bodies, such as chambers of commerce;

 2. Recommends that all States give due consideration to the Model Law on 
International Commercial Arbitration, in view of the desirability of uniformity of 
the law of arbitral procedures and the specifi c needs of international commercial 
arbitration practice.

112th plenary meeting
11 December 1985

 1Offi cial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex I.
 2United Nations, Treaty Series, vol. 330, No.  4739, p. 38.
 3United Nations publication, Sales No. E.77.V.6.
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[on the report of the Sixth Committee (A/61/453)]

61/33. Revised articles of the Model Law on International Commercial 
Arbitration of the United Nations Commission on International Trade Law, 

and the recommendation regarding the interpretation of article II, paragraph 2, 
and article VII, paragraph 1, of the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, done at New York, 10 June 1958

 The General Assembly,

 Recognizing the value of arbitration as a method of settling disputes arising in 
the context of international commercial relations, 

 Recalling its resolution 40/72 of 11 December 1985 regarding the Model Law 
on International Commercial Arbitration,1

 Recognizing the need for provisions in the Model Law to conform to current 
practices in international trade and modern means of contracting with regard to the 
form of the arbitration agreement and the granting of interim measures,

 Believing that revised articles of the Model Law on the form of the arbitration 
agreement and interim measures refl ecting those current practices will signifi cantly 
enhance the operation of the Model Law, 

 Noting that the preparation of the revised articles of the Model Law on the 
form of the arbitration agreement and interim measures was the subject of due 
deliberation and extensive consultations with Governments and interested circles 
and would contribute signifi cantly to the establishment of a harmonized legal frame-
work for a fair and effi cient settlement of international commercial disputes, 

 Believing that, in connection with the modernization of articles of the Model 
Law, the promotion of a uniform interpretation and application of the Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards, done at New York, 
10 June 1958,2 is particularly timely,

 1. Expresses its appreciation to the United Nations Commission on Interna-
tional Trade Law for formulating and adopting the revised articles of its Model Law 
on International Commercial Arbitration on the form of the arbitration agreement 
and interim measures, the text of which is contained in annex I to the report of the 
United Nations Commission on International Trade Law on the work of its thirty-
ninth session,3 and recommends that all States give favourable consideration to the 
enactment of the revised articles of the Model Law, or the revised Model Law 
on International Commercial Arbitration of the United Nations Commission on 

 1Offi cial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), 
annex I.
 2United Nations, Treaty Series, vol. 330, No. 4739.
 3Offi cial Records of the General Assembly, Sixty-fi rst Session, Supplement No. 17 (A/61/17).
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International Trade Law, when they enact or revise their laws, in view of the desir-
ability of uniformity of the law of arbitral procedures and the specifi c needs of 
international commercial arbitration practice;

 2. Also expresses its appreciation to the United Nations Commission on 
International Trade Law for formulating and adopting the recommendation regarding 
the interpretation of article II, paragraph 2, and article VII, paragraph 1, of the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done 
at New York, 10 June 1958,2 the text of which is contained in annex II to the report 
of the United Nations Commission on International Trade Law on the work of its 
thirty-ninth session;3

 3. Requests the Secretary-General to make all efforts to ensure that the revised 
articles of the Model Law and the recommendation become generally known and 
available.

64th plenary meeting
4 December 2006
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Part One

UNCITRAL Model Law on International 
Commercial Arbitration

(United Nations documents A/40/17, 
annex I and A/61/17, annex I)

(As adopted by the United Nations Commission on 
International Trade Law on 21 June 1985, 

and as amended by the United Nations Commission 
on International Trade Law on 7 July 2006)

CHAPTER I. GENERAL PROVISIONS

Article 1. Scope of application1

(1) This Law applies to international commercial2 arbitration, subject to 
any agreement in force between this State and any other State or States.

(2) The provisions of this Law, except articles 8, 9, 17 H, 17 I, 17 J, 35 
and 36, apply only if the place of arbitration is in the territory of this 
State.

(Article 1(2) has been amended by the Commission at its thirty-ninth session, in 2006)

(3) An arbitration is international if:

 (a) the parties to an arbitration agreement have, at the time of the conclu-
sion of that agreement, their places of business in different States; or

 1Article headings are for reference purposes only and are not to be used for purposes of 
interpretation. 
 2The term “commercial” should be given a wide interpretation so as to cover matters arising from 
all relationships of a commercial nature, whether contractual or not. Relationships of a commercial nature 
include, but are not limited to, the following transactions: any trade transaction for the supply or exchange 
of goods or services; distribution agreement; commercial representation or agency; factoring; leasing; 
construction of works; consulting; engineering; licensing; investment; fi nancing; banking; insurance; 
exploitation agreement or concession; joint venture and other forms of industrial or business cooperation; 
carriage of goods or passengers by air, sea, rail or road.
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 (b) one of the following places is situated outside the State in which 
the parties have their places of business:

  (i)  the place of arbitration if determined in, or pursuant to, the 
arbitration agreement;

  (ii)  any place where a substantial part of the obligations of the 
commercial relationship is to be performed or the place with 
which the subject-matter of the dispute is most closely con-
nected; or

 (c) the parties have expressly agreed that the subject matter of the 
arbitration agreement relates to more than one country.

(4) For the purposes of paragraph (3) of this article:

 (a) if a party has more than one place of business, the place of business 
is that which has the closest relationship to the arbitration agreement;

 (b) if a party does not have a place of business, reference is to be 
made to his habitual residence.

(5) This Law shall not affect any other law of this State by virtue of which 
certain disputes may not be submitted to arbitration or may be submitted to 
arbitration only according to provisions other than those of this Law.

Article 2. Defi nitions and rules of interpretation

For the purposes of this Law:

 (a) “arbitration” means any arbitration whether or not administered 
by a permanent arbitral institution;

 (b) “arbitral tribunal” means a sole arbitrator or a panel of arbitrators;

 (c) “court” means a body or organ of the judicial system of a State;

 (d) where a provision of this Law, except article 28, leaves the parties 
free to determine a certain issue, such freedom includes the right of the 
parties to authorize a third party, including an institution, to make that 
determination;

 (e) where a provision of this Law refers to the fact that the parties 
have agreed or that they may agree or in any other way refers to an agree-
ment of the parties, such agreement includes any arbitration rules referred 
to in that agreement;
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 (f) where a provision of this Law, other than in articles 25(a) and 
32(2) (a), refers to a claim, it also applies to a counter-claim, and where it 
refers to a defence, it also applies to a defence to such counter-claim.

Article 2 A. International origin and general principles

(As adopted by the Commission at its thirty-ninth session, in 2006)

(1) In the interpretation of this Law, regard is to be had to its international 
origin and to the need to promote uniformity in its application and the 
observance of good faith. 

(2) Questions concerning matters governed by this Law which are not 
expressly settled in it are to be settled in conformity with the general 
principles on which this Law is based.

Article 3. Receipt of written communications

(1) Unless otherwise agreed by the parties:

 (a) any written communication is deemed to have been received if it 
is delivered to the addressee personally or if it is delivered at his place of 
business, habitual residence or mailing address; if none of these can be found 
after making a reasonable inquiry, a written communication is deemed to 
have been received if it is sent to the addressee’s last-known place of busi-
ness, habitual residence or mailing address by registered letter or any other 
means which provides a record of the attempt to deliver it;

 (b) the communication is deemed to have been received on the day 
it is so delivered.

(2) The provisions of this article do not apply to communications in court 
proceedings.

Article 4. Waiver of right to object

A party who knows that any provision of this Law from which the parties 
may derogate or any requirement under the arbitration agreement has not 
been complied with and yet proceeds with the arbitration without stating his 
objection to such non-compliance without undue delay or, if a time-limit is 
provided therefor, within such period of time, shall be deemed to have 
waived his right to object.
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Article 5. Extent of court intervention

In matters governed by this Law, no court shall intervene except where so 
provided in this Law.

Article 6. Court or other authority for certain functions 
of arbitration assistance and supervision

The functions referred to in articles 11(3), 11(4), 13(3), 14, 16(3) and 34(2) 
shall be performed by ... [Each State enacting this model law specifi es the 
court, courts or, where referred to therein, other authority competent to 
perform these functions.]

CHAPTER II. ARBITRATION AGREEMENT

Option I

Article 7. Defi nition and form of arbitration agreement

(As adopted by the Commission at its thirty-ninth session, in 2006)

(1) “Arbitration agreement” is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise 
between them in respect of a defi ned legal relationship, whether contractual 
or not. An arbitration agreement may be in the form of an arbitration clause 
in a contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing. 

(3) An arbitration agreement is in writing if its content is recorded in any 
form, whether or not the arbitration agreement or contract has been con-
cluded orally, by conduct, or by other means. 

(4) The requirement that an arbitration agreement be in writing is met by 
an electronic communication if the information contained therein is acces-
sible so as to be useable for subsequent reference; “electronic communica-
tion” means any communication that the parties make by means of data 
messages; “data message” means information generated, sent, received or 
stored by electronic, magnetic, optical or similar means, including, but not 
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limited to, electronic data interchange (EDI), electronic mail, telegram, telex 
or telecopy.

(5) Furthermore, an arbitration agreement is in writing if it is contained in 
an exchange of statements of claim and defence in which the existence of 
an agreement is alleged by one party and not denied by the other.

(6) The reference in a contract to any document containing an arbitration 
clause constitutes an arbitration agreement in writing, provided that the ref-
erence is such as to make that clause part of the contract.

Option II

Article 7. Defi nition of arbitration agreement

(As adopted by the Commission at its thirty-ninth session, in 2006)

“Arbitration agreement” is an agreement by the parties to submit to arbitra-
tion all or certain disputes which have arisen or which may arise 
between them in respect of a defi ned legal relationship, whether contractual 
or not.

Article 8. Arbitration agreement and substantive claim before court

(1) A court before which an action is brought in a matter which is the 
subject of an arbitration agreement shall, if a party so requests not later than 
when submitting his fi rst statement on the substance of the dispute, refer 
the parties to arbitration unless it fi nds that the agreement is null and void, 
inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been 
brought, arbitral proceedings may nevertheless be commenced or continued, 
and an award may be made, while the issue is pending before the court.

Article 9. Arbitration agreement and interim measures by court

It is not incompatible with an arbitration agreement for a party to request, 
before or during arbitral proceedings, from a court an interim measure of 
protection and for a court to grant such measure.
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CHAPTER III. COMPOSITION OF ARBITRAL TRIBUNAL

Article 10. Number of arbitrators

(1) The parties are free to determine the number of arbitrators.

(2) Failing such determination, the number of arbitrators shall be three.

Article 11. Appointment of arbitrators

(1) No person shall be precluded by reason of his nationality from acting 
as an arbitrator, unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of appointing the arbitrator 
or arbitrators, subject to the provisions of paragraphs (4) and (5) of this 
article.

(3) Failing such agreement,

 (a) in an arbitration with three arbitrators, each party shall appoint 
one arbitrator, and the two arbitrators thus appointed shall appoint the third 
arbitrator; if a party fails to appoint the arbitrator within thirty days of receipt 
of a request to do so from the other party, or if the two arbitrators fail to 
agree on the third arbitrator within thirty days of their appointment, the 
appointment shall be made, upon request of a party, by the court or other 
authority specifi ed in article 6;

 (b) in an arbitration with a sole arbitrator, if the parties are unable to 
agree on the arbitrator, he shall be appointed, upon request of a party, by 
the court or other authority specifi ed in article 6.

(4) Where, under an appointment procedure agreed upon by the parties,

 (a) a party fails to act as required under such procedure, or 

 (b) the parties, or two arbitrators, are unable to reach an agreement 
expected of them under such procedure, or

 (c) a third party, including an institution, fails to perform any function 
entrusted to it under such procedure,

any party may request the court or other authority specifi ed in article 6 to 
take the necessary measure, unless the agreement on the appointment pro-
cedure provides other means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article 
to the court or other authority specifi ed in article 6 shall be subject to no 
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appeal. The court or other authority, in appointing an arbitrator, shall have 
due regard to any qualifi cations required of the arbitrator by the agreement 
of the parties and to such considerations as are likely to secure the appoint-
ment of an independent and impartial arbitrator and, in the case of a sole 
or third arbitrator, shall take into account as well the advisability of appoint-
ing an arbitrator of a nationality other than those of the parties.

Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appoint-
ment as an arbitrator, he shall disclose any circumstances likely to give rise 
to justifi able doubts as to his impartiality or independence. An arbitrator, 
from the time of his appointment and throughout the arbitral proceedings, 
shall without delay disclose any such circumstances to the parties unless 
they have already been informed of them by him.

(2) An arbitrator may be challenged only if circumstances exist that give rise 
to justifi able doubts as to his impartiality or independence, or if he does not 
possess qualifi cations agreed to by the parties. A party may challenge an arbitra-
tor appointed by him, or in whose appointment he has participated, only for 
reasons of which he becomes aware after the appointment has been made.

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for challenging an arbitra-
tor, subject to the provisions of paragraph (3) of this article. 

(2) Failing such agreement, a party who intends to challenge an arbitrator 
shall, within fi fteen days after becoming aware of the constitution of the 
arbitral tribunal or after becoming aware of any circumstance referred to in 
article 12(2), send a written statement of the reasons for the challenge to 
the arbitral tribunal. Unless the challenged arbitrator withdraws from his 
offi ce or the other party agrees to the challenge, the arbitral tribunal shall 
decide on the challenge.

(3) If a challenge under any procedure agreed upon by the parties or under 
the procedure of paragraph (2) of this article is not successful, the challeng-
ing party may request, within thirty days after having received notice of the 
decision rejecting the challenge, the court or other authority specifi ed in 
article 6 to decide on the challenge, which decision shall be subject to no 
appeal; while such a request is pending, the arbitral tribunal, including the 
challenged arbitrator, may continue the arbitral proceedings and make an award.
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Article 14. Failure or impossibility to act

(1) If an arbitrator becomes de jure or de facto unable to perform his func-
tions or for other reasons fails to act without undue delay, his mandate 
terminates if he withdraws from his offi ce or if the parties agree on the 
termination. Otherwise, if a controversy remains concerning any of these 
grounds, any party may request the court or other authority specifi ed in 
article 6 to decide on the termination of the mandate, which decision shall 
be subject to no appeal.

(2) If, under this article or article 13(2), an arbitrator withdraws from his 
offi ce or a party agrees to the termination of the mandate of an arbitrator, 
this does not imply acceptance of the validity of any ground referred to in 
this article or article 12(2).

Article 15. Appointment of substitute arbitrator

Where the mandate of an arbitrator terminates under article 13 or 14 or 
because of his withdrawal from offi ce for any other reason or because of 
the revocation of his mandate by agreement of the parties or in any other 
case of termination of his mandate, a substitute arbitrator shall be appointed 
according to the rules that were applicable to the appointment of the arbitra-
tor being replaced.

CHAPTER IV. JURISDICTION OF ARBITRAL TRIBUNAL

Article 16. Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction, including any 
objections with respect to the existence or validity of the arbitration agree-
ment. For that purpose, an arbitration clause which forms part of a contract 
shall be treated as an agreement independent of the other terms of the con-
tract. A decision by the arbitral tribunal that the contract is null and void 
shall not entail ipso jure the invalidity of the arbitration clause.

(2) A plea that the arbitral tribunal does not have jurisdiction shall be raised 
not later than the submission of the statement of defence. A party is not 
precluded from raising such a plea by the fact that he has appointed, or 
participated in the appointment of, an arbitrator. A plea that the arbitral tri-
bunal is exceeding the scope of its authority shall be raised as soon as the 
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matter alleged to be beyond the scope of its authority is raised during the 
arbitral proceedings. The arbitral tribunal may, in either case, admit a later 
plea if it considers the delay justifi ed.

(3) The arbitral tribunal may rule on a plea referred to in paragraph (2) of 
this article either as a preliminary question or in an award on the merits. If 
the arbitral tribunal rules as a preliminary question that it has jurisdiction, 
any party may request, within thirty days after having received notice of 
that ruling, the court specifi ed in article 6 to decide the matter, which deci-
sion shall be subject to no appeal; while such a request is pending, the 
arbitral tribunal may continue the arbitral proceedings and make an award.

CHAPTER IV A. INTERIM MEASURES 
AND PRELIMINARY ORDERS

(As adopted by the Commission at its thirty-ninth session, in 2006)

Section 1. Interim measures

Article 17. Power of arbitral tribunal to order interim measures

(1) Unless otherwise agreed by the parties, the arbitral tribunal may, at the 
request of a party, grant interim measures.

(2) An interim measure is any temporary measure, whether in the form of 
an award or in another form, by which, at any time prior to the issuance of 
the award by which the dispute is fi nally decided, the arbitral tribunal orders 
a party to:

 (a) Maintain or restore the status quo pending determination of the 
dispute;

 (b) Take action that would prevent, or refrain from taking action that 
is likely to cause, current or imminent harm or prejudice to the arbitral 
process itself;

 (c) Provide a means of preserving assets out of which a subsequent 
award may be satisfi ed; or

 (d) Preserve evidence that may be relevant and material to the resolu-
tion of the dispute.
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Article 17 A. Conditions for granting interim measures

(1) The party requesting an interim measure under article 17(2)(a), (b) and 
(c) shall satisfy the arbitral tribunal that:

 (a) Harm not adequately reparable by an award of damages is likely 
to result if the measure is not ordered, and such harm substantially outweighs 
the harm that is likely to result to the party against whom the measure is 
directed if the measure is granted; and

 (b) There is a reasonable possibility that the requesting party will 
succeed on the merits of the claim. The determination on this possibility 
shall not affect the discretion of the arbitral tribunal in making any subse-
quent determination.

(2) With regard to a request for an interim measure under article 17(2)(d), 
the requirements in paragraphs (1)(a) and (b) of this article shall apply only 
to the extent the arbitral tribunal considers appropriate.

Section 2. Preliminary orders

Article 17 B. Applications for preliminary orders and 
conditions for granting preliminary orders

(1) Unless otherwise agreed by the parties, a party may, without notice to 
any other party, make a request for an interim measure together with an 
application for a preliminary order directing a party not to frustrate the 
purpose of the interim measure requested.

(2) The arbitral tribunal may grant a preliminary order provided it considers 
that prior disclosure of the request for the interim measure to the party 
against whom it is directed risks frustrating the purpose of the measure. 

(3) The conditions defi ned under article 17A apply to any preliminary 
order, provided that the harm to be assessed under article 17A(1)(a), is the 
harm likely to result from the order being granted or not.

Article 17 C. Specifi c regime for preliminary orders

(1) Immediately after the arbitral tribunal has made a determination in 
respect of an application for a preliminary order, the arbitral tribunal shall give 
notice to all parties of the request for the interim measure, the application for 
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the preliminary order, the preliminary order, if any, and all other communi-
cations, including by indicating the content of any oral communication, be-
tween any party and the arbitral tribunal in relation thereto. 

(2) At the same time, the arbitral tribunal shall give an opportunity to any 
party against whom a preliminary order is directed to present its case at the 
earliest practicable time.

(3) The arbitral tribunal shall decide promptly on any objection to the 
preliminary order.

(4) A preliminary order shall expire after twenty days from the date on 
which it was issued by the arbitral tribunal. However, the arbitral tribunal 
may issue an interim measure adopting or modifying the preliminary order, 
after the party against whom the preliminary order is directed has been given 
notice and an opportunity to present its case.

(5) A preliminary order shall be binding on the parties but shall not be 
subject to enforcement by a court. Such a preliminary order does not con-
stitute an award.

Section 3. Provisions applicable to interim measures 
and preliminary orders

Article 17 D. Modifi cation, suspension, termination

 The arbitral tribunal may modify, suspend or terminate an interim 
measure or a preliminary order it has granted, upon application of any party 
or, in exceptional circumstances and upon prior notice to the parties, on the 
arbitral tribunal’s own initiative.

Article 17 E. Provision of security

(1) The arbitral tribunal may require the party requesting an interim 
measure to provide appropriate security in connection with the measure.

(2) The arbitral tribunal shall require the party applying for a preliminary 
order to provide security in connection with the order unless the arbitral 
tribunal considers it inappropriate or unnecessary to do so.
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Article 17 F. Disclosure

(1) The arbitral tribunal may require any party promptly to disclose any 
material change in the circumstances on the basis of which the measure was 
requested or granted. 

(2) The party applying for a preliminary order shall disclose to the arbitral 
tribunal all circumstances that are likely to be relevant to the arbitral tribu-
nal’s determination whether to grant or maintain the order, and such obliga-
tion shall continue until the party against whom the order has been requested 
has had an opportunity to present its case. Thereafter, paragraph (1) of this 
article shall apply.

Article 17 G. Costs and damages

 The party requesting an interim measure or applying for a preliminary 
order shall be liable for any costs and damages caused by the measure or 
the order to any party if the arbitral tribunal later determines that, in the 
circumstances, the measure or the order should not have been granted. The 
arbitral tribunal may award such costs and damages at any point during the 
proceedings.

Section 4. Recognition and enforcement of interim measures

Article 17 H. Recognition and enforcement

(1) An interim measure issued by an arbitral tribunal shall be recognized 
as binding and, unless otherwise provided by the arbitral tribunal, enforced 
upon application to the competent court, irrespective of the country in which 
it was issued, subject to the provisions of article 17 I.

(2) The party who is seeking or has obtained recognition or enforcement 
of an interim measure shall promptly inform the court of any termination, 
suspension or modifi cation of that interim measure.

(3) The court of the State where recognition or enforcement is sought may, 
if it considers it proper, order the requesting party to provide appropriate 
security if the arbitral tribunal has not already made a determination with 
respect to security or where such a decision is necessary to protect the rights 
of third parties.
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Article 17 I. Grounds for refusing recognition or enforcement3

(1) Recognition or enforcement of an interim measure may be refused 
only:

 (a) At the request of the party against whom it is invoked if the court 
is satisfi ed that:

  (i)  Such refusal is warranted on the grounds set forth in arti-
cle 36(1)(a)(i), (ii), (iii) or (iv); or

  (ii)  The arbitral tribunal’s decision with respect to the provision 
of security in connection with the interim measure issued 
by the arbitral tribunal has not been complied with; or 

  (iii)  The interim measure has been terminated or suspended by 
the arbitral tribunal or, where so empowered, by the court 
of the State in which the arbitration takes place or under 
the law of which that interim measure was granted; or

 (b) If the court fi nds that:

  (i)  The interim measure is incompatible with the powers con-
ferred upon the court unless the court decides to reformulate 
the interim measure to the extent necessary to adapt it to its 
own powers and procedures for the purposes of enforcing that 
interim measure and without modifying its substance; or

  (ii)  Any of the grounds set forth in article 36(1)(b)(i) or (ii), 
apply to the recognition and enforcement of the interim 
measure.

(2) Any determination made by the court on any ground in paragraph (1) 
of this article shall be effective only for the purposes of the application to 
recognize and enforce the interim measure. The court where recognition or 
enforcement is sought shall not, in making that determination, undertake a 
review of the substance of the interim measure.

Section 5. Court-ordered interim measures

Article 17 J. Court-ordered interim measures

 A court shall have the same power of issuing an interim measure in 
relation to arbitration proceedings, irrespective of whether their place is in 

 3The conditions set forth in article 17 I are intended to limit the number of circumstances in which 
the court may refuse to enforce an interim measure. It would not be contrary to the level of harmoniza-
tion sought to be achieved by these model provisions if a State were to adopt fewer circumstances in 
which enforcement may be refused.
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the territory of this State, as it has in relation to proceedings in courts. The 
court shall exercise such power in accordance with its own procedures in 
consideration of the specifi c features of international arbitration.

CHAPTER V. CONDUCT OF ARBITRAL PROCEEDINGS

Article 18. Equal treatment of parties

The parties shall be treated with equality and each party shall be given a 
full opportunity of presenting his case.

Article 19. Determination of rules of procedure

(1) Subject to the provisions of this Law, the parties are free to agree on the 
procedure to be followed by the arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may, subject to the provi-
sions of this Law, conduct the arbitration in such manner as it considers 
appropriate. The power conferred upon the arbitral tribunal includes the 
power to determine the admissibility, relevance, materiality and weight of 
any evidence. 

Article 20. Place of arbitration

(1) The parties are free to agree on the place of arbitration. Failing such 
agreement, the place of arbitration shall be determined by the arbitral tribunal 
having regard to the circumstances of the case, including the convenience 
of the parties.

(2) Notwithstanding the provisions of paragraph (1) of this article, the arbi-
tral tribunal may, unless otherwise agreed by the parties, meet at any place 
it considers appropriate for consultation among its members, for hearing 
witnesses, experts or the parties, or for inspection of goods, other property 
or documents.

Article 21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral proceedings in respect 
of a particular dispute commence on the date on which a request for that 
dispute to be referred to arbitration is received by the respondent.
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Article 22. Language

(1) The parties are free to agree on the language or languages to be used 
in the arbitral proceedings. Failing such agreement, the arbitral tribunal shall 
determine the language or languages to be used in the proceedings. This 
agreement or determination, unless otherwise specifi ed therein, shall apply 
to any written statement by a party, any hearing and any award, decision or 
other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any documentary evidence shall be 
accompanied by a translation into the language or languages agreed upon 
by the parties or determined by the arbitral tribunal.

Article 23. Statements of claim and defence

(1) Within the period of time agreed by the parties or determined by the 
arbitral tribunal, the claimant shall state the facts supporting his claim, the 
points at issue and the relief or remedy sought, and the respondent shall 
state his defence in respect of these particulars, unless the parties have other-
wise agreed as to the required elements of such statements. The parties may 
submit with their statements all documents they consider to be relevant 
or may add a reference to the documents or other evidence they will 
submit.

(2) Unless otherwise agreed by the parties, either party may amend or 
supplement his claim or defence during the course of the arbitral proceed-
ings, unless the arbitral tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties, the arbitral tribunal 
shall decide whether to hold oral hearings for the presentation of evidence 
or for oral argument, or whether the proceedings shall be conducted on the 
basis of documents and other materials. However, unless the parties have 
agreed that no hearings shall be held, the arbitral tribunal shall hold such 
hearings at an appropriate stage of the proceedings, if so requested by a 
party.

(2) The parties shall be given suffi cient advance notice of any hearing and 
of any meeting of the arbitral tribunal for the purposes of inspection of 
goods, other property or documents.
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(3) All statements, documents or other information supplied to the arbitral 
tribunal by one party shall be communicated to the other party. Also any 
expert report or evidentiary document on which the arbitral tribunal may 
rely in making its decision shall be communicated to the parties.

Article 25. Default of a party

Unless otherwise agreed by the parties, if, without showing suffi cient 
cause, 

 (a) the claimant fails to communicate his statement of claim in 
accordance with article 23(1), the arbitral tribunal shall terminate the 
proceedings;

 (b) the respondent fails to communicate his statement of defence in 
accordance with article 23(1), the arbitral tribunal shall continue the proceed-
ings without treating such failure in itself as an admission of the claimant’s 
allegations;

 (c) any party fails to appear at a hearing or to produce documentary 
evidence, the arbitral tribunal may continue the proceedings and make the 
award on the evidence before it.

Article 26. Expert appointed by arbitral tribunal

(1) Unless otherwise agreed by the parties, the arbitral tribunal

 (a) may appoint one or more experts to report to it on specifi c issues 
to be determined by the arbitral tribunal;

 (b) may require a party to give the expert any relevant information or 
to produce, or to provide access to, any relevant documents, goods or other 
property for his inspection.

(2) Unless otherwise agreed by the parties, if a party so requests or if the 
arbitral tribunal considers it necessary, the expert shall, after delivery of his 
written or oral report, participate in a hearing where the parties have the 
opportunity to put questions to him and to present expert witnesses in order 
to testify on the points at issue.

Article 27. Court assistance in taking evidence

The arbitral tribunal or a party with the approval of the arbitral tribunal may 
request from a competent court of this State assistance in taking evidence. 
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The court may execute the request within its competence and according to 
its rules on taking evidence.

CHAPTER VI. MAKING OF AWARD AND 
TERMINATION OF PROCEEDINGS

Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such 
rules of law as are chosen by the parties as applicable to the substance of 
the dispute. Any designation of the law or legal system of a given State 
shall be construed, unless otherwise expressed, as directly referring to the 
substantive law of that State and not to its confl ict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the 
law determined by the confl ict of laws rules which it considers applicable. 

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable com-
positeur only if the parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the 
terms of the contract and shall take into account the usages of the trade 
applicable to the transaction.

Article 29. Decision-making by panel of arbitrators

In arbitral proceedings with more than one arbitrator, any decision of the 
arbitral tribunal shall be made, unless otherwise agreed by the parties, by a 
majority of all its members. However, questions of procedure may be decided 
by a presiding arbitrator, if so authorized by the parties or all members of 
the arbitral tribunal.

Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle the dispute, the arbitral 
tribunal shall terminate the proceedings and, if requested by the parties and 
not objected to by the arbitral tribunal, record the settlement in the form of 
an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in accordance with the provi-
sions of article 31 and shall state that it is an award. Such an award has the 
same status and effect as any other award on the merits of the case.
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Article 31. Form and contents of award

(1) The award shall be made in writing and shall be signed by the arbitra-
tor or arbitrators. In arbitral proceedings with more than one arbitrator, the 
signatures of the majority of all members of the arbitral tribunal shall 
suffi ce, provided that the reason for any omitted signature is stated.

(2) The award shall state the reasons upon which it is based, unless the 
parties have agreed that no reasons are to be given or the award is an award 
on agreed terms under article 30.

(3) The award shall state its date and the place of arbitration as determined 
in accordance with article 20(1). The award shall be deemed to have been 
made at that place.

(4) After the award is made, a copy signed by the arbitrators in accordance 
with paragraph (1) of this article shall be delivered to each party.

Article 32. Termination of proceedings

(1) The arbitral proceedings are terminated by the fi nal award or by an order 
of the arbitral tribunal in accordance with paragraph (2) of this article.

(2) The arbitral tribunal shall issue an order for the termination of the arbi-
tral proceedings when:

 (a) the claimant withdraws his claim, unless the respondent objects 
thereto and the arbitral tribunal recognizes a legitimate interest on his part 
in obtaining a fi nal settlement of the dispute;

 (b) the parties agree on the termination of the proceedings;

 (c) the arbitral tribunal fi nds that the continuation of the proceedings 
has for any other reason become unnecessary or impossible.

(3) The mandate of the arbitral tribunal terminates with the termination of 
the arbitral proceedings, subject to the provisions of articles 33 and 34(4).

Article 33. Correction and interpretation of award; additional award

(1) Within thirty days of receipt of the award, unless another period of 
time has been agreed upon by the parties: 

 (a) a party, with notice to the other party, may request the arbitral 



Part One. UNCITRAL Model Law on International Commercial Arbitration 19

tribunal to correct in the award any errors in computation, any clerical or 
typographical errors or any errors of similar nature;

 (b) if so agreed by the parties, a party, with notice to the other party, 
may request the arbitral tribunal to give an interpretation of a specifi c point 
or part of the award.

If the arbitral tribunal considers the request to be justifi ed, it shall make the 
correction or give the interpretation within thirty days of receipt of the 
request. The interpretation shall form part of the award.

(2) The arbitral tribunal may correct any error of the type referred to in 
paragraph (1)(a) of this article on its own initiative within thirty days of the 
date of the award.

(3) Unless otherwise agreed by the parties, a party, with notice to the other 
party, may request, within thirty days of receipt of the award, the arbitral 
tribunal to make an additional award as to claims presented in the arbitral 
proceedings but omitted from the award. If the arbitral tribunal considers 
the request to be justifi ed, it shall make the additional award within sixty 
days.

(4) The arbitral tribunal may extend, if necessary, the period of time within 
which it shall make a correction, interpretation or an additional award under 
paragraph (1) or (3) of this article.

(5) The provisions of article 31 shall apply to a correction or interpretation 
of the award or to an additional award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34. Application for setting aside as exclusive 
recourse against arbitral award

(1) Recourse to a court against an arbitral award may be made only by an 
application for setting aside in accordance with paragraphs (2) and (3) of 
this article.

(2) An arbitral award may be set aside by the court specifi ed in article 6 
only if:

 (a) the party making the application furnishes proof that:

  (i)  a party to the arbitration agreement referred to in article 7 
was under some incapacity; or the said agreement is not 
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valid under the law to which the parties have subjected it or, 
failing any indication thereon, under the law of this State; or

  (ii)  the party making the application was not given proper notice 
of the appointment of an arbitrator or of the arbitral proceed-
ings or was otherwise unable to present his case; or

  (iii)  the award deals with a dispute not contemplated by or not fall-
ing within the terms of the submission to arbitration, or contains 
decisions on matters beyond the scope of the submission to 
arbitration, provided that, if the decisions on matters submitted 
to arbitration can be separated from those not so submitted, 
only that part of the award which contains decisions on matters 
not submitted to arbitration may be set aside; or

  (iv)  the composition of the arbitral tribunal or the arbitral proce-
dure was not in accordance with the agreement of the parties, 
unless such agreement was in confl ict with a provision of this 
Law from which the parties cannot derogate, or, failing such 
agreement, was not in accordance with this Law; or

 (b) the court fi nds that:

  (i)  the subject-matter of the dispute is not capable of settlement 
by arbitration under the law of this State; or

  (ii) the award is in confl ict with the public policy of this State.

(3) An application for setting aside may not be made after three months 
have elapsed from the date on which the party making that application had 
received the award or, if a request had been made under article 33, from 
the date on which that request had been disposed of by the arbitral 
tribunal.

(4) The court, when asked to set aside an award, may, where appropriate 
and so requested by a party, suspend the setting aside proceedings for a 
period of time determined by it in order to give the arbitral tribunal an 
opportunity to resume the arbitral proceedings or to take such other action 
as in the arbitral tribunal’s opinion will eliminate the grounds for setting 
aside.

CHAPTER VIII. RECOGNITION AND ENFORCEMENT OF AWARDS

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the country in which it was made, 
shall be recognized as binding and, upon application in writing to the 
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competent court, shall be enforced subject to the provisions of this article 
and of article 36.

(2) The party relying on an award or applying for its enforcement shall 
supply the original award or a copy thereof. If the award is not made in an 
offi cial language of this State, the court may request the party to supply a 
translation thereof into such language.4

(Article 35(2) has been amended by the Commission at its thirty-ninth session, in 2006)

Article 36. Grounds for refusing recognition or enforcement

(1) Recognition or enforcement of an arbitral award, irrespective of the 
country in which it was made, may be refused only:

 (a) at the request of the party against whom it is invoked, if that party 
furnishes to the competent court where recognition or enforcement is sought 
proof that:

  (i)  a party to the arbitration agreement referred to in article 7 
was under some incapacity; or the said agreement is not 
valid under the law to which the parties have subjected 
it or, failing any indication thereon, under the law of the 
country where the award was made; or

  (ii)  the party against whom the award is invoked was not given 
proper notice of the appointment of an arbitrator or of the 
arbitral proceedings or was otherwise unable to present his 
case; or

  (iii)  the award deals with a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or 
it contains decisions on matters beyond the scope of the 
submission to arbitration, provided that, if the decisions on 
matters submitted to arbitration can be separated from those 
not so submitted, that part of the award which contains deci-
sions on matters submitted to arbitration may be recognized 
and enforced; or

  (iv)  the composition of the arbitral tribunal or the arbitral proce-
dure was not in accordance with the agreement of the parties 
or, failing such agreement, was not in accordance with the 
law of the country where the arbitration took place; or

 4The conditions set forth in this paragraph are intended to set maximum standards. It would, thus, 
not be contrary to the harmonization to be achieved by the model law if a State retained even less 
onerous conditions.
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  (v)  the award has not yet become binding on the parties or has 
been set aside or suspended by a court of the country in 
which, or under the law of which, that award was made; or

 (b) if the court fi nds that:

  (i)  the subject-matter of the dispute is not capable of settlement 
by arbitration under the law of this State; or

  (ii)  the recognition or enforcement of the award would be 
contrary to the public policy of this State.

(2) If an application for setting aside or suspension of an award has been 
made to a court referred to in paragraph (1)(a)(v) of this article, the court 
where recognition or enforcement is sought may, if it considers it proper, 
adjourn its decision and may also, on the application of the party claiming 
recognition or enforcement of the award, order the other party to provide 
appropriate security.
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Part Two

Explanatory Note by the UNCITRAL secretariat 
on the 1985 Model Law on International Commercial 

Arbitration as amended in 20061

1. The UNCITRAL Model Law on International Commercial Arbitration (“the 
Model Law”) was adopted by the United Nations Commission on International 
Trade Law (UNCITRAL) on 21 June 1985, at the end of the eighteenth session of 
the Commission. The General Assembly, in its resolution 40/72 of 11 December 
1985, recommended “that all States give due consideration to the Model Law on 
International Commercial Arbitration, in view of the desirability of uniformity of 
the law of arbitral procedures and the specifi c needs of international commercial 
arbitration practice”. The Model Law was amended by UNCITRAL on 7 July 2006, 
at the thirty-ninth session of the Commission (see below, paragraphs 4, 19, 20, 27, 
29 and 53). The General Assembly, in its resolution 61/33 of 4 December 2006, 
recommended “that all States give favourable consideration to the enactment of the 
revised articles of the UNCITRAL Model Law on International Commercial Arbitra-
tion, or the revised UNCITRAL Model Law on International Commercial Arbitra-
tion, when they enact or revise their laws (…)”. 

2. The Model Law constitutes a sound basis for the desired harmonization and 
improvement of national laws. It covers all stages of the arbitral process from the 
arbitration agreement to the recognition and enforcement of the arbitral award and 
refl ects a worldwide consensus on the principles and important issues of interna-
tional arbitration practice. It is acceptable to States of all regions and the different 
legal or economic systems of the world. Since its adoption by UNCITRAL, the 
Model Law has come to represent the accepted international legislative standard for 
a modern arbitration law and a signifi cant number of jurisdictions have enacted 
arbitration legislation based on the Model Law. 

3. The form of a model law was chosen as the vehicle for harmonization and 
modernization in view of the fl exibility it gives to States in preparing new arbitra-
tion laws. Notwithstanding that fl exibility, and in order to increase the likelihood 
of achieving a satisfactory degree of harmonization, States are encouraged to make 

 1This note was prepared by the secretariat of the United Nations Commission on International 
Trade Law (UNCITRAL) for informational purposes only; it is not an offi cial commentary on the Model 
Law. A commentary prepared by the Secretariat on an early draft of the Model Law appears in document 
A/CN.9/264 (reproduced in UNCITRAL Yearbook, vol. XVI — 1985, United Nations publication, Sales 
No. E.87.V.4).
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as few changes as possible when incorporating the Model Law into their legal sys-
tems. Efforts to minimize variation from the text adopted by UNCITRAL are also 
expected to increase the visibility of harmonization, thus enhancing the confi dence 
of foreign parties, as the primary users of international arbitration, in the reliability 
of arbitration law in the enacting State. 

4. The revision of the Model Law adopted in 2006 includes article 2 A, which is 
designed to facilitate interpretation by reference to internationally accepted princi-
ples and is aimed at promoting a uniform understanding of the Model Law. Other 
substantive amendments to the Model Law relate to the form of the arbitration 
agreement and to interim measures. The original 1985 version of the provision on 
the form of the arbitration agreement (article 7) was modelled on the language used 
in article II (2) of the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (New York, 1958) (“the New York Convention”). The revision of 
article 7 is intended to address evolving practice in international trade and techno-
logical developments. The extensive revision of article 17 on interim measures was 
considered necessary in light of the fact that such measures are increasingly relied 
upon in the practice of international commercial arbitration. The revision also 
includes an enforcement regime for such measures in recognition of the fact that 
the effectiveness of arbitration frequently depends upon the possibility of enforcing 
interim measures. The new provisions are contained in a new chapter of the Model 
Law on interim measures and preliminary orders (chapter IV A).

A. Background to the Model Law

5. The Model Law was developed to address considerable disparities in national 
laws on arbitration. The need for improvement and harmonization was based on 
fi ndings that national laws were often particularly inappropriate for international 
cases.

1. Inadequacy of domestic laws

6. Recurrent inadequacies to be found in outdated national laws include provisions 
that equate the arbitral process with court litigation and fragmentary provisions that 
fail to address all relevant substantive law issues. Even most of those laws that 
appear to be up-to-date and comprehensive were drafted with domestic arbitration 
primarily, if not exclusively, in mind. While this approach is understandable in view 
of the fact that even today the bulk of cases governed by arbitration law would be 
of a purely domestic nature, the unfortunate consequence is that traditional local 
concepts are imposed on international cases and the needs of modern practice are 
often not met.

7. The expectations of the parties as expressed in a chosen set of arbitration rules 
or a “one-off” arbitration agreement may be frustrated, especially by mandatory 
provisions of applicable law. Unexpected and undesired restrictions found in national 
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laws may prevent the parties, for example, from submitting future disputes to arbi-
tration, from selecting the arbitrator freely, or from having the arbitral proceedings 
conducted according to agreed rules of procedure and with no more court involve-
ment than appropriate. Frustration may also ensue from non-mandatory provisions 
that may impose undesired requirements on unwary parties who may not think about 
the need to provide otherwise when drafting the arbitration agreement. Even the 
absence of any legislative provision may cause diffi culties simply by leaving un-
answered some of the many procedural issues relevant in arbitration and not always 
settled in the arbitration agreement. The Model Law is intended to reduce the risk 
of such possible frustration, diffi culties or surprise.

2. Disparity between national laws

8. Problems stemming from inadequate arbitration laws or from the absence of 
specifi c legislation governing arbitration are aggravated by the fact that national 
laws differ widely. Such differences are a frequent source of concern in international 
arbitration, where at least one of the parties is, and often both parties are, confronted 
with foreign and unfamiliar provisions and procedures. Obtaining a full and precise 
account of the law applicable to the arbitration is, in such circumstances often 
expensive, impractical or impossible.

9. Uncertainty about the local law with the inherent risk of frustration may 
adversely affect the functioning of the arbitral process and also impact on the selec-
tion of the place of arbitration. Due to such uncertainty, a party may hesitate or 
refuse to agree to a place, which for practical reasons would otherwise be appropri-
ate. The range of places of arbitration acceptable to parties is thus widened and the 
smooth functioning of the arbitral proceedings is enhanced where States adopt the 
Model Law, which is easily recognizable, meets the specifi c needs of international 
commercial arbitration and provides an international standard based on solutions 
acceptable to parties from different legal systems.

B. Salient features of the Model Law

1. Special procedural regime for international commercial arbitration 

10. The principles and solutions adopted in the Model Law aim at reducing or 
eliminating the above-mentioned concerns and diffi culties. As a response to the 
inadequacies and disparities of national laws, the Model Law presents a special legal 
regime tailored to international commercial arbitration, without affecting any rele-
vant treaty in force in the State adopting the Model Law. While the Model Law 
was designed with international commercial arbitration in mind, it offers a set of 
basic rules that are not, in and of themselves, unsuitable to any other type of arbi-
tration. States may thus consider extending their enactment of the Model Law to 
cover also domestic disputes, as a number of enacting States already have.
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(a) Substantive and territorial scope of application

11. Article 1 defi nes the scope of application of the Model Law by reference to 
the notion of “international commercial arbitration”. The Model Law defi nes an 
arbitration as international if “the parties to an arbitration agreement have, at the 
time of the conclusion of that agreement, their places of business in different States” 
(article 1 (3)). The vast majority of situations commonly regarded as international 
will meet this criterion. In addition, article 1 (3) broadens the notion of internation-
ality so that the Model Law also covers cases where the place of arbitration, the 
place of contract performance, or the place of the subject-matter of the dispute is 
situated outside the State where the parties have their place of business, or cases 
where the parties have expressly agreed that the subject-matter of the arbitration 
agreement relates to more than one country. Article 1 thus recognizes extensively 
the freedom of the parties to submit a dispute to the legal regime established pursuant 
to the Model Law. 

12. In respect of the term “commercial”, the Model Law provides no strict defi ni-
tion. The footnote to article 1 (1) calls for “a wide interpretation” and offers an 
illustrative and open-ended list of relationships that might be described as com-
mercial in nature, “whether contractual or not”. The purpose of the footnote is to 
circumvent any technical diffi culty that may arise, for example, in determining which 
transactions should be governed by a specifi c body of “commercial law” that may 
exist in some legal systems. 

13. Another aspect of applicability is the territorial scope of application. The prin-
ciple embodied in article 1 (2) is that the Model Law as enacted in a given State 
applies only if the place of arbitration is in the territory of that State. However, 
article 1 (2) also contains important exceptions to that principle, to the effect that 
certain articles apply, irrespective of whether the place of arbitration is in the enact-
ing State or elsewhere (or, as the case may be, even before the place of arbitration 
is determined). These articles are the following: articles 8 (1) and 9, which deal 
with the recognition of arbitration agreements, including their compatibility with 
interim measures ordered by a court, article 17 J on court-ordered interim measures, 
articles 17 H and 17 I on the recognition and enforcement of interim measures 
ordered by an arbitral tribunal, and articles 35 and 36 on the recognition and 
enforcement of arbitral awards.

14. The territorial criterion governing most of the provisions of the Model Law 
was adopted for the sake of certainty and in view of the following facts. In most 
legal systems, the place of arbitration is the exclusive criterion for determining the 
applicability of national law and, where the national law allows parties to choose 
the procedural law of a State other than that where the arbitration takes place, 
experience shows that parties rarely make use of that possibility. Incidentally, enact-
ment of the Model Law reduces any need for the parties to choose a “foreign” law, 
since the Model Law grants the parties wide freedom in shaping the rules of the 
arbitral proceedings. In addition to designating the law governing the arbitral 
procedure, the territorial criterion is of considerable practical importance in respect 
of articles 11, 13, 14, 16, 27 and 34, which entrust State courts at the place of 
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arbitration with functions of supervision and assistance to arbitration. It should be 
noted that the territorial criterion legally triggered by the parties’ choice regarding 
the place of arbitration does not limit the arbitral tribunal’s ability to meet at any 
place it considers appropriate for the conduct of the proceedings, as provided by 
article 20 (2). 

(b) Delimitation of court assistance and supervision

15. Recent amendments to arbitration laws reveal a trend in favour of limiting and 
clearly defi ning court involvement in international commercial arbitration. This is 
justifi ed in view of the fact that the parties to an arbitration agreement make a 
conscious decision to exclude court jurisdiction and prefer the fi nality and expedi-
ency of the arbitral process.

16. In this spirit, the Model Law envisages court involvement in the following 
instances. A fi rst group comprises issues of appointment, challenge and termination 
of the mandate of an arbitrator (articles 11, 13 and 14), jurisdiction of the arbitral 
tribunal (article 16) and setting aside of the arbitral award (article 34). These 
instances are listed in article 6 as functions that should be entrusted, for the sake 
of centralization, specialization and effi ciency, to a specially designated court or, 
with respect to articles 11, 13 and 14, possibly to another authority (for example, 
an arbitral institution or a chamber of commerce). A second group comprises issues 
of court assistance in taking evidence (article 27), recognition of the arbitration 
agreement, including its compatibility with court-ordered interim measures (arti-
cles 8 and 9), court-ordered interim measures (article 17 J), and recognition and 
enforcement of interim measures (articles 17 H and 17 I) and of arbitral awards 
(articles 35 and 36).

17. Beyond the instances in these two groups, “no court shall intervene, in matters 
governed by this Law”. Article 5 thus guarantees that all instances of possible court 
intervention are found in the piece of legislation enacting the Model Law, except 
for matters not regulated by it (for example, consolidation of arbitral proceedings, 
contractual relationship between arbitrators and parties or arbitral institutions, or 
fi xing of costs and fees, including deposits). Protecting the arbitral process from 
unpredictable or disruptive court interference is essential to parties who choose 
arbitration (in particular foreign parties).

2. Arbitration agreement

18. Chapter II of the Model Law deals with the arbitration agreement, including 
its recognition by courts.

(a) Defi nition and form of arbitration agreement

19. The original 1985 version of the provision on the defi nition and form of 
arbitration agreement (article 7) closely followed article II (2) of the New York 
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Convention, which requires that an arbitration agreement be in writing. If the parties 
have agreed to arbitrate, but they entered into the arbitration agreement in a manner 
that does not meet the form requirement, any party may have grounds to object to 
the jurisdiction of the arbitral tribunal. It was pointed out by practitioners that, in 
a number of situations, the drafting of a written document was impossible or 
impractical. In such cases, where the willingness of the parties to arbitrate was not 
in question, the validity of the arbitration agreement should be recognized. For that 
reason, article 7 was amended in 2006 to better conform to international contract 
practices. In amending article 7, the Commission adopted two options, which refl ect 
two different approaches on the question of defi nition and form of arbitration agree-
ment. The fi rst approach follows the detailed structure of the original 1985 text. It 
confi rms the validity and effect of a commitment by the parties to submit to arbitra-
tion an existing dispute (“compromis”) or a future dispute (“clause compromis-
soire”). It follows the New York Convention in requiring the written form of the 
arbitration agreement but recognizes a record of the “contents” of the agreement 
“in any form” as equivalent to traditional “writing”. The agreement to arbitrate may 
be entered into in any form (e.g. including orally) as long as the content of the 
agreement is recorded. This new rule is signifi cant in that it no longer requires 
signatures of the parties or an exchange of messages between the parties. It mod-
ernizes the language referring to the use of electronic commerce by adopting word-
ing inspired from the 1996 UNCITRAL Model Law on Electronic Commerce and 
the 2005 United Nations Convention on the Use of Electronic Communications in 
International Contracts. It covers the situation of “an exchange of statements of 
claim and defence in which the existence of an agreement is alleged by one party 
and not denied by another”. It also states that “the reference in a contract to any 
document” (for example, general conditions) “containing an arbitration clause con-
stitutes an arbitration agreement in writing provided that the reference is such as 
to make that clause part of the contract”. It thus clarifi es that applicable contract 
law remains available to determine the level of consent necessary for a party to 
become bound by an arbitration agreement allegedly made “by reference”. The 
second approach defi nes the arbitration agreement in a manner that omits any form 
requirement. No preference was expressed by the Commission in favour of either 
option I or II, both of which are offered for enacting States to consider, depending 
on their particular needs, and by reference to the legal context in which the Model 
Law is enacted, including the general contract law of the enacting State. Both op-
tions are intended to preserve the enforceability of arbitration agreements under the 
New York Convention.

20. In that respect, the Commission also adopted, at its thirty-ninth session in 
2006, a “Recommendation regarding the interpretation of article II, paragraph 2, 
and article VII, paragraph 1, of the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards, done in New York, 10 June 1958” (A/61/17, Annex 2).2 
The General Assembly, in its resolution 61/33 of 4 December 2006 noted that “in 
connection with the modernization of articles of the Model Law, the promotion of 
a uniform interpretation and application of the Convention on the Recognition and 

 2Reproduced in Part Three hereafter.
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Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958, is par-
ticularly timely”. The Recommendation was drafted in recognition of the widening 
use of electronic commerce and enactments of domestic legislation as well as case 
law, which are more favourable than the New York Convention in respect of the 
form requirement governing arbitration agreements, arbitration proceedings, and the 
enforcement of arbitral awards. The Recommendation encourages States to apply 
article II (2) of the New York Convention “recognizing that the circumstances 
described therein are not exhaustive”. In addition, the Recommendation encourages 
States to adopt the revised article 7 of the Model Law. Both options of the revised 
article 7 establish a more favourable regime for the recognition and enforcement of 
arbitral awards than that provided under the New York Convention. By virtue of 
the “more favourable law provision” contained in article VII (1) of the New York 
Convention, the Recommendation clarifi es that “any interested party” should be 
allowed “to avail itself of rights it may have, under the law or treaties of the country 
where an arbitration agreement is sought to be relied upon, to seek recognition of 
the validity of such an arbitration agreement”. 

(b) Arbitration agreement and the courts

21. Articles 8 and 9 deal with two important aspects of the complex relationship 
between the arbitration agreement and the resort to courts. Modelled on article II (3) 
of the New York Convention, article 8 (1) of the Model Law places any court under 
an obligation to refer the parties to arbitration if the court is seized with a claim 
on the same subject-matter unless it fi nds that the arbitration agreement is null and 
void, inoperative or incapable of being performed. The referral is dependent on a 
request, which a party may make not later than when submitting its fi rst statement 
on the substance of the dispute. This provision, where adopted by a State enacting 
the Model Law, is by its nature binding only on the courts of that State. However, 
since article 8 is not limited in scope to agreements providing for arbitration to take 
place in the enacting State, it promotes the universal recognition and effect of 
international commercial arbitration agreements.

22. Article 9 expresses the principle that any interim measures of protection that 
may be obtained from courts under their procedural law (for example, pre-award 
attachments) are compatible with an arbitration agreement. That provision is ulti-
mately addressed to the courts of any State, insofar as it establishes the compatibility 
between interim measures possibly issued by any court and an arbitration agreement, 
irrespective of the place of arbitration. Wherever a request for interim measures 
may be made to a court, it may not be relied upon, under the Model Law, as a 
waiver or an objection against the existence or effect of the arbitration agreement.

3. Composition of arbitral tribunal

23. Chapter III contains a number of detailed provisions on appointment, challenge, 
termination of mandate and replacement of an arbitrator. The chapter illustrates the 



30  UNCITRAL Model Law on International Commercial Arbitration

general approach taken by the Model Law in eliminating diffi culties that arise from 
inappropriate or fragmentary laws or rules. First, the approach recognizes the free-
dom of the parties to determine, by reference to an existing set of arbitration rules 
or by an ad hoc agreement, the procedure to be followed, subject to the fundamental 
requirements of fairness and justice. Secondly, where the parties have not exercised 
their freedom to lay down the rules of procedure or they have failed to cover a par-
ticular issue, the Model Law ensures, by providing a set of suppletive rules, that the 
arbitration may commence and proceed effectively until the dispute is resolved. 

24. Where under any procedure, agreed upon by the parties or based upon the 
suppletive rules of the Model Law, diffi culties arise in the process of appointment, 
challenge or termination of the mandate of an arbitrator, articles 11, 13 and 14 
provide for assistance by courts or other competent authorities designated by the 
enacting State. In view of the urgency of matters relating to the composition of the 
arbitral tribunal or its ability to function, and in order to reduce the risk and effect 
of any dilatory tactics, short time-periods are set and decisions rendered by courts 
or other authorities on such matters are not appealable.

4. Jurisdiction of arbitral tribunal

(a) Competence to rule on own jurisdiction

25. Article 16 (1) adopts the two important (not yet generally recognized) prin-
ciples of “Kompetenz-Kompetenz” and of separability or autonomy of the arbitration 
clause. “Kompetenz-Kompetenz” means that the arbitral tribunal may independently 
rule on the question of whether it has jurisdiction, including any objections with 
respect to the existence or validity of the arbitration agreement, without having to 
resort to a court. Separability means that an arbitration clause shall be treated as 
an agreement independent of the other terms of the contract. As a consequence, a 
decision by the arbitral tribunal that the contract is null and void shall not entail 
ipso jure the invalidity of the arbitration clause. Detailed provisions in paragraph (2) 
require that any objections relating to the arbitrators’ jurisdiction be made at the 
earliest possible time.

26. The competence of the arbitral tribunal to rule on its own jurisdiction (i.e. on 
the foundation, content and extent of its mandate and power) is, of course, subject 
to court control. Where the arbitral tribunal rules as a preliminary question that it 
has jurisdiction, article 16 (3) allows for immediate court control in order to avoid 
waste of time and money. However, three procedural safeguards are added to reduce 
the risk and effect of dilatory tactics: short time-period for resort to court (30 days), 
court decision not appealable, and discretion of the arbitral tribunal to continue the 
proceedings and make an award while the matter is pending before the court. In 
those cases where the arbitral tribunal decides to combine its decision on jurisdic-
tion with an award on the merits, judicial review on the question of jurisdiction is 
available in setting aside proceedings under article 34 or in enforcement proceedings 
under article 36.
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(b) Power to order interim measures and preliminary orders

27. Chapter IV A on interim measures and preliminary orders was adopted by the 
Commission in 2006. It replaces article 17 of the original 1985 version of the Model 
Law. Section 1 provides a generic defi nition of interim measures and sets out the 
conditions for granting such measures. An important innovation of the revision lies 
in the establishment (in section 4) of a regime for the recognition and enforcement 
of interim measures, which was modelled, as appropriate, on the regime for the 
recognition and enforcement of arbitral awards under articles 35 and 36 of the 
Model Law. 

28. Section 2 of chapter IV A deals with the application for, and conditions for 
the granting of, preliminary orders. Preliminary orders provide a means for preserv-
ing the status quo until the arbitral tribunal issues an interim measure adopting or 
modifying the preliminary order. Article 17 B (1) provides that “a party may, without 
notice to any other party, make a request for an interim measure together with an 
application for a preliminary order directing a party not to frustrate the purpose of 
the interim measure requested”. Article 17 B (2) permits an arbitral tribunal to grant 
a preliminary order if “it considers that prior disclosure of the request for the interim 
measure to the party against whom it is directed risks frustrating the purpose of the 
measure”. Article 17 C contains carefully drafted safeguards for the party against 
whom the preliminary order is directed, such as prompt notifi cation of the applica-
tion for the preliminary order and of the preliminary order itself (if any), and an 
opportunity for that party to present its case “at the earliest practicable time”. In 
any event, a preliminary order has a maximum duration of twenty days and, while 
binding on the parties, is not subject to court enforcement and does not constitute 
an award. The term “preliminary order” is used to emphasize its limited nature.

29. Section 3 sets out rules applicable to both preliminary orders and interim 
measures. 

30. Section 5 includes article 17 J on interim measures ordered by courts in 
support of arbitration, and provides that “a court shall have the same power of 
issuing an interim measure in relation to arbitration proceedings irrespective of 
whether their place is in the territory of the enacting State, as it has in relation to 
proceedings in courts”. That article has been added in 2006 to put it beyond any doubt 
that the existence of an arbitration agreement does not infringe on the powers of the 
competent court to issue interim measures and that the party to such an arbitration 
agreement is free to approach the court with a request to order interim measures. 

5. Conduct of arbitral proceedings

31. Chapter V provides the legal framework for a fair and effective conduct of the 
arbitral proceedings. Article 18, which sets out fundamental requirements of proce-
dural justice, and article 19 on the rights and powers to determine the rules of 
procedure, express principles that are central to the Model Law. 
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(a) Fundamental procedural rights of a party

32. Article 18 embodies the principles that the parties shall be treated with equality 
and given a full opportunity of presenting their case. A number of provisions illus-
trate those principles. For example, article 24 (1) provides that, unless the parties 
have agreed that no oral hearings be held for the presentation of evidence or for 
oral argument, the arbitral tribunal shall hold such hearings at an appropriate stage 
of the proceedings, if so requested by a party. It should be noted that article 24 (1) 
deals only with the general entitlement of a party to oral hearings (as an alternative 
to proceedings conducted on the basis of documents and other materials) and not 
with the procedural aspects, such as the length, number or timing of hearings.

33. Another illustration of those principles relates to evidence by an expert 
appointed by the arbitral tribunal. Article 26 (2) requires the expert, after delivering 
his or her written or oral report, to participate in a hearing where the parties may 
put questions to the expert and present expert witnesses to testify on the points at 
issue, if such a hearing is requested by a party or deemed necessary by the arbitral 
tribunal. As another provision aimed at ensuring fairness, objectivity and impartial-
ity, article 24 (3) provides that all statements, documents and other information 
supplied to the arbitral tribunal by one party shall be communicated to the other 
party, and that any expert report or evidentiary document on which the arbitral tri-
bunal may rely in making its decision shall be communicated to the parties. In order 
to enable the parties to be present at any hearing and at any meeting of the arbitral 
tribunal for inspection purposes, they shall be given suffi cient notice in advance 
(article 24 (2)). 

(b) Determination of rules of procedure

34. Article 19 guarantees the parties’ freedom to agree on the procedure to be 
followed by the arbitral tribunal in conducting the proceedings, subject to a few 
mandatory provisions on procedure, and empowers the arbitral tribunal, failing 
agreement by the parties, to conduct the arbitration in such a manner as it considers 
appropriate. The power conferred upon the arbitral tribunal includes the power to 
determine the admissibility, relevance, materiality and weight of any evidence. 

35. Autonomy of the parties in determining the rules of procedure is of special 
importance in international cases since it allows the parties to select or tailor the 
rules according to their specifi c wishes and needs, unimpeded by traditional and 
possibly confl icting domestic concepts, thus obviating the earlier mentioned risk of 
frustration or surprise (see above, paras. 7 and 9). The supplementary discretion of 
the arbitral tribunal is equally important in that it allows the tribunal to tailor the 
conduct of the proceedings to the specifi c features of the case without being hindered 
by any restraint that may stem from traditional local law, including any domestic 
rule on evidence. Moreover, it provides grounds for displaying initiative in solving 
any procedural question not regulated in the arbitration agreement or the Model 
Law.



Part Two. Explanatory Note by the UNCITRAL secretariat 33

36. In addition to the general provisions of article 19, other provisions in the 
Model Law recognize party autonomy and, failing agreement, empower the arbitral 
tribunal to decide on certain matters. Examples of particular practical importance 
in international cases are article 20 on the place of arbitration and article 22 on the 
language to be used in the proceedings.

(c) Default of a party

37. The arbitral proceedings may be continued in the absence of a party, provided 
that due notice has been given. This applies, in particular, to the failure of the 
respondent to communicate its statement of defence (article 25 (b)). The arbitral 
tribunal may also continue the proceedings where a party fails to appear at a hear-
ing or to produce documentary evidence without showing suffi cient cause for the 
failure (article 25 (c)). However, if the claimant fails to submit its statement of 
claim, the arbitral tribunal is obliged to terminate the proceedings (article 25 (a)).

38. Provisions that empower the arbitral tribunal to carry out its task even if one 
of the parties does not participate are of considerable practical importance. As 
experience shows, it is not uncommon for one of the parties to have little interest 
in cooperating or expediting matters. Such provisions therefore provide international 
commercial arbitration its necessary effectiveness, within the limits of fundamental 
requirements of procedural justice.

6. Making of award and termination of proceedings

(a) Rules applicable to substance of dispute

39. Article 28 deals with the determination of the rules of law governing the 
substance of the dispute. Under paragraph (1), the arbitral tribunal decides the dis-
pute in accordance with the rules of law chosen by the parties. This provision is 
signifi cant in two respects. It grants the parties the freedom to choose the applicable 
substantive law, which is important where the national law does not clearly or fully 
recognize that right. In addition, by referring to the choice of “rules of law” instead 
of “law”, the Model Law broadens the range of options available to the parties as 
regards the designation of the law applicable to the substance of the dispute. For 
example, parties may agree on rules of law that have been elaborated by an inter-
national forum but have not yet been incorporated into any national legal system. 
Parties could also choose directly an instrument such as the United Nations Conven-
tion on Contracts for the International Sale of Goods as the body of substantive 
law governing the arbitration, without having to refer to the national law of any 
State party to that Convention. The power of the arbitral tribunal, on the other hand, 
follows more traditional lines. When the parties have not chosen the applicable law, 
the arbitral tribunal shall apply the law (i.e., the national law) determined by the 
confl ict-of-laws rules that it considers applicable. 
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40. Article 28 (3) recognizes that the parties may authorize the arbitral tribunal to 
decide the dispute ex aequo et bono or as amiables compositeur. This type of arbi-
tration (where the arbitral tribunal may decide the dispute on the basis of principles 
it believes to be just, without having to refer to any particular body of law) is cur-
rently not known or used in all legal systems. The Model Law does not intend to 
regulate this area. It simply calls the attention of the parties on the need to provide 
clarifi cation in the arbitration agreement and specifi cally to empower the arbitral 
tribunal. However, paragraph (4) makes it clear that in all cases where the dispute 
relates to a contract (including arbitration ex aequo et bono) the arbitral tribunal 
must decide in accordance with the terms of the contract and shall take into account 
the usages of the trade applicable to the transaction.

(b) Making of award and other decisions

41. In its rules on the making of the award (articles 29-31), the Model Law focuses 
on the situation where the arbitral tribunal consists of more than one arbitrator. In 
such a situation, any award and other decision shall be made by a majority of the 
arbitrators, except on questions of procedure, which may be left to a presiding 
arbitrator. The majority principle applies also to the signing of the award, provided 
that the reason for any omitted signature is stated. 

42. Article 31 (3) provides that the award shall state the place of arbitration and 
shall be deemed to have been made at that place. The effect of the deeming provi-
sion is to emphasize that the fi nal making of the award constitutes a legal act, which 
in practice does not necessarily coincide with one factual event. For the same reason 
that the arbitral proceedings need not be carried out at the place designated as the 
legal “place of arbitration”, the making of the award may be completed through 
deliberations held at various places, by telephone or correspondence. In addition, 
the award does not have to be signed by the arbitrators physically gathering at the 
same place. 

43. The arbitral award must be in writing and state its date. It must also state the 
reasons on which it is based, unless the parties have agreed otherwise or the award 
is “on agreed terms” (i.e., an award that records the terms of an amicable settlement 
by the parties). It may be added that the Model Law neither requires nor prohibits 
“dissenting opinions”.

7. Recourse against award

44. The disparity found in national laws as regards the types of recourse against 
an arbitral award available to the parties presents a major diffi culty in harmonizing 
international arbitration legislation. Some outdated laws on arbitration, by establish-
ing parallel regimes for recourse against arbitral awards or against court decisions, 
provide various types of recourse, various (and often long) time periods for exercis-
ing the recourse, and extensive lists of grounds on which recourse may be based. 



Part Two. Explanatory Note by the UNCITRAL secretariat 35

That situation (of considerable concern to those involved in international commercial 
arbitration) is greatly improved by the Model Law, which provides uniform grounds 
upon which (and clear time periods within which) recourse against an arbitral award 
may be made.

(a) Application for setting aside as exclusive recourse

45. The fi rst measure of improvement is to allow only one type of recourse, to 
the exclusion of any other recourse regulated in any procedural law of the State in 
question. Article 34 (1) provides that the sole recourse against an arbitral award is 
by application for setting aside, which must be made within three months of receipt 
of the award (article 34 (3)). In regulating “recourse” (i.e., the means through which 
a party may actively “attack” the award), article 34 does not preclude a party from 
seeking court control by way of defence in enforcement proceedings (articles 35 
and 36). Article 34 is limited to action before a court (i.e., an organ of the judicial 
system of a State). However, a party is not precluded from appealing to an arbitral 
tribunal of second instance if the parties have agreed on such a possibility (as is 
common in certain commodity trades). 

(b) Grounds for setting aside

46. As a further measure of improvement, the Model Law lists exhaustively the 
grounds on which an award may be set aside. This list essentially mirrors that 
contained in article 36 (1), which is taken from article V of the New York Conven-
tion. The grounds provided in article 34 (2) are set out in two categories. Grounds 
which are to be proven by one party are as follows: lack of capacity of the parties 
to conclude an arbitration agreement; lack of a valid arbitration agreement; lack of 
notice of appointment of an arbitrator or of the arbitral proceedings or inability of 
a party to present its case; the award deals with matters not covered by the submis-
sion to arbitration; the composition of the arbitral tribunal or the conduct of arbitral 
proceedings are contrary to the effective agreement of the parties or, failing such 
agreement, to the Model Law. Grounds that a court may consider of its own initia-
tive are as follows: non-arbitrability of the subject-matter of the dispute or violation 
of public policy (which is to be understood as serious departures from fundamental 
notions of procedural justice).

47. The approach under which the grounds for setting aside an award under the 
Model Law parallel the grounds for refusing recognition and enforcement of the 
award under article V of the New York Convention is reminiscent of the approach 
taken in the European Convention on International Commercial Arbitration (Geneva, 
1961). Under article IX of the latter Convention, the decision of a foreign court to 
set aside an award for a reason other than the ones listed in article V of the New 
York Convention does not constitute a ground for refusing enforcement. The Model 
Law takes this philosophy one step further by directly limiting the reasons for 
setting aside. 
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48. Although the grounds for setting aside as set out in article 34 (2) are almost 
identical to those for refusing recognition or enforcement as set out in article 36 (1), 
a practical difference should be noted. An application for setting aside under arti-
cle 34 (2) may only be made to a court in the State where the award was rendered 
whereas an application for enforcement might be made in a court in any State. For 
that reason, the grounds relating to public policy and non-arbitrability may vary in 
substance with the law applied by the court (in the State of setting aside or in the 
State of enforcement). 

8. Recognition and enforcement of awards

49. The eighth and last chapter of the Model Law deals with the recognition and 
enforcement of awards. Its provisions refl ect the signifi cant policy decision that the 
same rules should apply to arbitral awards whether made in the country of enforce-
ment or abroad, and that those rules should follow closely the New York 
Convention. 

(a) Towards uniform treatment of all awards irrespective of country of origin

50. By treating awards rendered in international commercial arbitration in a uni-
form manner irrespective of where they were made, the Model Law distinguishes 
between “international” and “non-international” awards instead of relying on the 
traditional distinction between “foreign” and “domestic” awards. This new line is 
based on substantive grounds rather than territorial borders, which are inappropriate 
in view of the limited importance of the place of arbitration in international cases. 
The place of arbitration is often chosen for reasons of convenience of the parties 
and the dispute may have little or no connection with the State where the arbitration 
legally takes place. Consequently, the recognition and enforcement of “international” 
awards, whether “foreign” or “domestic”, should be governed by the same 
provisions.

51. By modelling the recognition and enforcement rules on the relevant provisions 
of the New York Convention, the Model Law supplements, without confl icting with, 
the regime of recognition and enforcement created by that successful Convention. 

(b) Procedural conditions of recognition and enforcement

52. Under article 35 (1) any arbitral award, irrespective of the country in which 
it was made, shall be recognized as binding and enforceable, subject to the provi-
sions of article 35 (2) and of article 36 (the latter of which sets forth the grounds 
on which recognition or enforcement may be refused). Based on the above consid-
eration of the limited importance of the place of arbitration in international cases 
and the desire of overcoming territorial restrictions, reciprocity is not included as 
a condition for recognition and enforcement.
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53. The Model Law does not lay down procedural details of recognition and 
enforcement, which are left to national procedural laws and practices. The Model 
Law merely sets certain conditions for obtaining enforcement under article 35 (2). 
It was amended in 2006 to liberalize formal requirements and refl ect the amendment 
made to article 7 on the form of the arbitration agreement. Presentation of a copy 
of the arbitration agreement is no longer required under article 35 (2). 

(c) Grounds for refusing recognition or enforcement

54. Although the grounds on which recognition or enforcement may be refused 
under the Model Law are identical to those listed in article V of the New York 
Convention, the grounds listed in the Model Law are relevant not only to foreign 
awards but to all awards rendered in the sphere of application of the piece of leg-
islation enacting the Model Law. Generally, it was deemed desirable to adopt, for 
the sake of harmony, the same approach and wording as this important Convention. 
However, the fi rst ground on the list as contained in the New York Convention 
(which provides that recognition and enforcement may be refused if “the parties to 
the arbitration agreement were, under the law applicable to them, under some 
incapacity”) was modifi ed since it was viewed as containing an incomplete and 
potentially misleading confl ict-of-laws rule.

Further information on the Model Law may be obtained from:

UNCITRAL secretariat
Vienna International Centre
P.O. Box 500
1400 Vienna
Austria

Telephone: (+43-1) 26060-4060
Telefax: (+43-1) 26060-5813
Internet: www.uncitral.org
E-mail: uncitral@uncitral.org
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Part Three

Recommendation regarding the interpretation of article II, 
paragraph 2, and article VII, paragraph 1, of the 

Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards, done in New York, 10 June 1958, adopted 
by the United Nations Commission on International Trade 

Law on 7 July 2006 at its thirty-ninth session

 The United Nations Commission on International Trade Law,

 Recalling General Assembly resolution 2205 (XXI) of 17 December 1966, 
which established the United Nations Commission on International Trade Law with 
the object of promoting the progressive harmonization and unifi cation of the law 
of international trade by, inter alia, promoting ways and means of ensuring a uniform 
interpretation and application of international conventions and uniform laws in the 
fi eld of the law of international trade,

 Conscious of the fact that the different legal, social and economic systems of 
the world, together with different levels of development, are represented in the 
Commission,

 Recalling successive resolutions of the General Assembly reaffi rming the man-
date of the Commission as the core legal body within the United Nations system 
in the fi eld of international trade law to coordinate legal activities in this fi eld,

 Convinced that the wide adoption of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards, done in New York on 10 June 1958,1 has 
been a signifi cant achievement in the promotion of the rule of law, particularly in 
the fi eld of international trade,

 Recalling that the Conference of Plenipotentiaries which prepared and opened 
the Convention for signature adopted a resolution, which states, inter alia, that the 
Conference “considers that greater uniformity of national laws on arbitration would 
further the effectiveness of arbitration in the settlement of private law disputes”,

 Bearing in mind differing interpretations of the form requirements under the 
Convention that result in part from differences of expression as between the fi ve 
equally authentic texts of the Convention,

 1United Nations, Treaty Series, vol. 330, No. 4739.
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 Taking into account article VII, paragraph 1, of the Convention, a purpose of 
which is to enable the enforcement of foreign arbitral awards to the greatest extent, 
in particular by recognizing the right of any interested party to avail itself of law 
or treaties of the country where the award is sought to be relied upon, including 
where such law or treaties offer a regime more favourable than the Convention,

 Considering the wide use of electronic commerce,

 Taking into account international legal instruments, such as the 1985 
UNCITRAL Model Law on International Commercial Arbitration,2 as subsequently 
revised, particularly with respect to article 7,3 the UNCITRAL Model Law on 
Electronic Commerce,4 the UNCITRAL Model Law on Electronic Signatures5 and 
the United Nations Convention on the Use of Electronic Communications in Inter-
national Contracts,6 

 Taking into account also enactments of domestic legislation, as well as case 
law, more favourable than the Convention in respect of form requirement governing 
arbitration agreements, arbitration proceedings and the enforcement of arbitral 
awards,

 Considering that, in interpreting the Convention, regard is to be had to the 
need to promote recognition and enforcement of arbitral awards,

 1. Recommends that article II, paragraph 2, of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done in New York, 
10 June 1958, be applied recognizing that the circumstances described therein are 
not exhaustive;

 2. Recommends also that article VII, paragraph 1, of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done in New York, 
10 June 1958, should be applied to allow any interested party to avail itself of rights 
it may have, under the law or treaties of the country where an arbitration agreement 
is sought to be relied upon, to seek recognition of the validity of such an arbitration 
agreement.

 2Offi cial Records of the General Assembly, Fortieth Session, Supplement No. 17 (A/40/17), annex I, 
and United Nations publication, Sales No. E.95.V.18.
 3Ibid., Sixty-fi rst Session, Supplement No. 17 (A/61/17), annex I.
 4Ibid., Fifty-fi rst Session, Supplement No. 17 (A/51/17), annex I, and United Nations publication, 
Sales No. E.99.V.4, which contains also an additional article 5 bis, adopted in 1998, and the accompany-
ing Guide to Enactment.
 5Ibid., Fifty-sixth Session, Supplement No. 17 and corrigendum (A/56/17 and Corr.3), annex II, 
and United Nations publication, Sales No. E.02.V.8, which contains also the accompanying Guide to 
Enactment.
 6General Assembly resolution 60/21, annex.
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